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I. INTRODUCTION

"No provision of the Constitution," once wrote Justice Rutledge, "is
more closely tied to or given content by its generating history than the
religious clause of the First Amendment. It is at once the refined
product and the terse summation of that history."' Forty years later,
Chief Justice Burger observed that "historical evidence sheds light not
only on what the draftsmen intended the Establishment Clause to mean,
but also on how they thought that Clause applied to the practice
authorized by the First Congress-their actions reveal their intent."2
The Court's pronouncements suggest that history itself accounts for the
peculiarity of the Establishment Clause. Indeed, the Court has declared
that its reading of the Establishment Clause should "comport[ ] with
* J.D., B.A., Yale University. Email: richard.albert@aya.yale.edu. I am grateful to
several friends for discussion on separationism and the intersection of religion, law, and the
state: the Hon. John C. Major, Justice of the Supreme Court of Canada; distinguished Yale
Law School faculty members Bruce Ackerman, Sterling Professor of Law and Political
Science; Akhil Amar, Southmayd Professor of Law; Boris Bittker, Sterling Professor
Emeritus of Law; Stephen Carter, William Nelson Cromwell Professor of Law; and Drew
Days, III, Alfred M. Rankin Professor of Law. For their outstanding work on this piece, I
thank Editor in Chief Katie Mongoven, Senior Articles Editor Annie Owens, and their
colleagues on the editorial board of the Marquette Law Review.
1. Everson v. Bd. of Educ., 330 U.S. 1, 33 (1947) (Rutledge, J., dissenting).
2. Marsh v. Chambers, 463 U.S. 783, 790 (1983).

MARQUETTE LAW REVIEW

[88:867

what history reveals was the contemporaneous understanding of its
guarantees."3 In light of America's unique founding history, the Court
deems it imperative that constitutional jurisprudence retain a loyal
faithfulness to those who were central to the conception and subsequent
drafting of the nation's religious liberty protections.
As the Court has explained in this regard, "the line we must draw
between the permissible and the impermissible is one which accords
with history and faithfully reflects the understanding of the Founding
Fathers."' Perhaps the most illuminating statement from the Court as to
the necessity of relying upon the framers for direction in developing and
applying Establishment Clause jurisprudence is that the Court's
determinations "cannot possibly rest upon the changeable philosophical
predilections of the Justices of this Court, but must have deep
foundations in the historic practices of our people."5 Quite simply, the
peculiar feature of the Establishment Clause, suggests the Court, is that
it is American, both driven and sustained by a unique heritage,
representing a seamless embodiment of Lincoln's celebrated phrase "by
the people, for the people."6
Scholars, too, have alluded to the peculiarity of the doctrine of
Church-State separation in the United States, otherwise known as
American separationism. "There is a seemingly irresistible impulse,"
declares one text, "to appeal to history when analyzing issues under the
religion clauses."' Although scholars have not articulated precisely what
makes the Establishment Clause distinctly American, their careful
choice of words in describing American separationism is nevertheless
instructive. Consider, for instance, one writer's observation that the
Establishment Clause furthers a "unique blending of religious freedom,
-diversity, and harmony." 8 Scholars have variously described the Clause
as embodying a "distinctively American approach to church-state
relations,"9 portraying a "distinctly American theory, ' ° representing a
3. Lynch v. Donnelly, 465 U.S. 668, 673 (1984).
4. Sch. Dist. of Abington v. Schempp, 374 U.S. 203, 294 (1963) (Brennan, J., concurring).
5. Lee v. Weisman, 505 U.S. 577, 632 (1992) (Scalia, J., dissenting).
6. This phrase is taken from Abraham Lincoln's Gettysburg Address, available at
http://www.yale.edu/lawweb/avalon/gettyb.htm.
7. JOHN E. NOWAK ET AL., CONSTITUTIONAL LAW 1031 (3d ed., 1986).
8. Norman Redlich, Separation of Church and State: The Burger Court's Tortuous
Journey, 60 NOTRE DAME L. REV. 1094, 1094 (1985).
9. Daniel L. Dreisbach, In Search of a Christian Commonwealth: An Examination of
Selected Nineteenth-Century Commentarieson References to God and the ChristianReligion in
the United States Constitution,48 BAYLOR L. REV. 927, 946 (1996).
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"unique"" constitutional arrangement, conferring upon America a
stamp of "distinctiveness" from other nations, 2 and as introducing the
world to the American "concept of religious liberty."' 3 Yet another has
expressed his belief that "[t]he separation of church and state is one of
the great gifts that American political philosophy has presented to the
world."' 4
However, these observations alone cannot satisfactorily answer what
makes the Establishment Clause peculiarly American, though most
thinkers agree that American separationism is distinctively American.
To be sure, several may even propose that American separationism
constitutes a model to which other nations should aspire. But this
ultimately begs the question: What makes American separationism
American?
What makes American separationism distinctively American is that
the Establishment Clause is an artifact of the American founding
experience. Specifically, the Establishment Clause was not conceived a
priori, but rather a posteriori. The framers envisioned the Clause as an
indispensable feature to the sustainable union of the several states.
Neither theory nor the search for an objective truth nor even the design
of an American utopia figured in the framing of the terms of American
separationism. In fact, the social values expressed in the development
of the Establishment Clause foreclose this possibility.
The
Establishment Clause was a practical inevitability of its time, a necessity
that arose by circumstance, thus rendering the Clause merely a relic of
the founding era.
In the remainder of these opening thoughts, I will define terms I
consider central to the scope of this Article. In Part II, I will consider
the historical stimuli of the founding era, identifying the forces that
persuaded the framers to entrench the Establishment Clause as
America's primary religious protection. This survey will reveal that the

10. Daniel J. Morrissey, The Separation of Church and State: An American-Catholic
Perspective, 47 CATH. U. L. REV. 1, 4 (1997).
11. Richard Carwardine, Religion and Politics in Nineteenth-Century Britain: The Case
Against American Exceptionalism, in RELIGION AND AMERICAN POLITICS 225, 226 (Mark
A. Noll ed., 1990).
12. N.J. Demerath III, Excepting Exceptionalism: American Religion in Comparative
Relief, 558 ANNALS AM. ACAD. POL. & SOC. SCI. 28,38 (1998).
13. Robert S. Peck, The Threat to the American Idea of Religious Liberty, 46 MERCER L.
REV. 1123, 1128 (1995).
14. STEPHEN L. CARTER, THE CULTURE OF DISBELIEF 107 (1993).
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separationism envisioned and subsequently conceived by the framers is
based neither on philosophical truth nor the pursuit of an objective
ideal, but instead represents a necessity of the era. This Part will also
deploy comparative constitutionalism to bring into sharp focus the
proposition that the Establishment Clause is a creature of the
contemporaneous forces of the founding. Specifically, to the extent the
Canadian constitutional arrangement for religious accommodation may
be explained by reference to the nation's history-and is consequently
not the product of insight into the normative merits of an established
religion-likewise American separationism is similarly grounded in
historical fact and is the result of neither philosophical nor theoretical
inquiry into the archetype of liberal democracy. All of this to suggest, as
the first of two volleys, that American separationism is not fundamental
to liberal democracy.
In Part III, the claim that American separationism is not central to
the commands of liberal democracy will gather additional force and take
final shape. I will survey a curious state of affairs that American
separationism views as a paradox: western establishmentarian nations.
Although they embody a societal arrangement otherwise repulsive to
the American ideal of strict neutrality between church and state, a
number of western establishmentarian nations are nevertheless
embraced as respecting the fundamental tenets of liberal democracy. In
briefly surveying establishmentarian regimes in Argentina, Denmark,
Finland, Sweden, and England, I will illustrate that establishment is not
dispositive of liberal democracy. Indeed, it cannot be the case that
establishmentarianism is violative of liberal democracy even as we
readily count many western establishmentarian nations as liberal
democracies. Of these two premises, one must necessarily be untrue. It
is the former. When considered in conjunction with the claim that
American separationism is an artifact of the American experience, the
western world's willing embrace of some establishmentarian nations as
holding true to the principles of liberal democracy suggests compellingly
that American separationism is not necessarily fundamental to liberal
democracy. Part IV will offer a few concluding thoughts.
Before proceeding, I wish to define a number of terms. While other
terms may require delimitation, I will do so if needed in the text where
they appear. For now, only three require particular attention: (1)
theory; (2) a priori; and (3) a posteriori. I will limit explicit reference to
these terms to a few occasions scattered in the text below, but they will
nevertheless substantially inform our inquiry into American
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separationism and liberal democracy.
One scholar has captured the meaning of "theory" I wish to inform
our discussion: "By 'theory' I mean, largely, liberal theory, theory that
seeks to establish a space of judgment and order to the side of any
substantive moral vision."" Importantly, theory does not "proceed from
a strong angle of conviction,.., it is theory's project.., to proceed from
no angle., 16 This distinction is important, for I will argue that, in fact,
the framers' vision proceeded from "a strong angle of conviction" and
not from theory.
I will show that the "angle" from which the
Establishment Clause arose was one dictated by circumstance.
As referenced in this piece, "theory" relates to principles of general
applicability derived by reasoning without reference to particular facts.
That is to say, theory is what results from the pursuit of something
knowable without appeal to experience. This kind of theory-derived a
prioriT-isreferenced throughout this piece in contrast to another kind
of theory, in which principles of general applicability are derived
through a process of reasoning from facts or details, and in turn are
knowable from and justified by appeal to experience. The latter
definition describes a theory derived a posteriori.8 This distinction is
critical, for I will propose that the Establishment Clause was conceived a
posteriori,not a priori.
II. RELIGION, STATECRAFT, AND HISTORICAL ARTIFACT
My aim in this Part is to uncover why the Clause was conceived and
adopted at all. Specifically, I examine why the Establishment Clause
was deemed so central to the fabric of the nation as to become
enshrined as the "first freedom."1 9 I focus neither on the framers
themselves nor upon their actions and words, but upon the broader
values they sought to capture in America's principal civil liberty. I take

15. Stanley Fish, Mission Impossible: Settling the Just Bounds Between Church and State,
in LAW AND RELIGION: A CRITICAL ANTHOLOGY 383, 383 (Stephen M. Feldman ed., 2000).
16. Id., in LAW AND RELIGION: A CRITICAL ANTHOLOGY 383, 384 (Stephen M.
Feldman ed., 2000).
17. For further illumination of this term, see Arthur Allen Leff, The Leff Dictionary of
Law: A Fragment,94 YALE L.J. 1855, 2048-49 (1985).
18. These definitions are adapted from entries for a priori and a posteriori outlined in
The AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE 85, 89 (4th ed. 2000).
19. This phrase is borrowed from Thomas Curry. See THOMAS J. CURRY, THE FIRST
FREEDOMS: CHURCH
AMENDMENT (1986).
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my cue from the cautionary words of one scholar, who warns that our
guide through the Establishment Clause labyrinth should be "both the
historical context in which the clause was framed and the clause's major
sources."2 In this regard, what follows is an effort to ascertain not the
intent of the legislators, but the purpose of the legislation,21 particularly
the goals the Establishment Clause was conceived to achieve and the
concerns it was designed to palliate.
I will show that American separationism was adopted out of
necessity, suggesting that the Clause was not conceived as fundamental
to the commands of liberal democracy. Had the Clause been envisaged
as a fundamental feature of liberal democracy, or a priori,and deduced
from the pursuit of absolute truth, this would suggest an applicability
never to be revisited, representing the framers' inviolable vision of an
American utopia. But because the Establishment Clause is an historical
fact, we see evaporate from its meaning the quality of sacredness and
inviolability unique to principles recognized as societal truths.
To illustrate what I mean by referring to the Establishment Clause
as an historical artifact, let us consider the Canadian constitutional
experience. Our survey of Canadian constitutionalism will subsequently
illuminate our discussion of American constitutional history.
Of
significance to our inquiry is that Canada's Constitution also contains an
historical artifact.
The document actually confers public funding
exclusively upon Roman Catholic educational institutions to the

exclusion of others.23 But this Roman Catholic exception is just that-an
exception. That this historical outlier may be understood by reference
20. Elizabeth Barker Brandt, Lee v. Weisman: A New Age for Establishment Clause
Jurisprudence?,23 GOLDEN GATE U. L. REV. 535, 545 (1993).
21. See generally Reed Dickerson, Statutory Interpretation:A Peek Into the Mind and
Will of a Legislature, 50 IND. L.J. 206 (1975) (distinguishing intent of legislators from purpose
of the legislative enactment).
22. As an aside, although constitutional and historical differences exist between Canada
and the United States in their respective understandings of the interaction between church
and state, both nations are clearly secular. See Shauna Van Praagh, The Education of
Religious Children: Families, Communities and Constitutions, 47 BUFF. L. REV. 1343, 1388
(1999).
23. In 1867, the Roman Catholic and dissentient Protestant religions were granted
constitutionally enshrined protections for religious instruction under Section 93 of the British
North America Act. See D.A. SCHMEISER, CIVIL LIBERTIES IN CANADA 127 (1964). But
today, Protestant school boards no longer exist in Canada (having been effectively subsumed
by the public educational system). Id. Thus only Roman Catholic schools remain as
denominational schools receiving constitutionally sanctioned funding from the public purse.
Id.
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to Canada's constitutional history suggests that the exception arose not

from an assessment of the normative merits of an established religion
but, rather, that the Canadian "constitutional anomaly, 24 evolved as a
practical necessity of the era. Similarly, as I will illustrate further in the

text,25 American separationism too arose as an inevitability of the time
and not from an inquiry into the theoretical virtue of nonestablishment.
A. The Roman Catholic Exception
Under the Canadian Constitution, the freedom of religion is deemed
a "fundamental freedom" and is preserved in the Canadian equivalent
to the First Amendment. 26 At its core, this freedom affords the right to
entertain religious beliefs, to declare them openly and free from fear of
reprisal, and to manifest them by worship, practice, teaching, or

dissemination.27
When read alongside Canada's constitutional equality protections,2
this freedom preserves the free and nondiscriminatory enjoyment of

religious liberty. But there exists an important exception to this rule,
one that is perhaps best expounded by surveying recent Canadian
jurisprudence on public funding for denominational instruction.
29
Section 93 of the British North America Act of 1867 ("BNA Act")

24. Adler v. Ontario, [1992] 9 O.R. 3d 676, 693.
25. See infra Parts III.C-F.
26. Much like the First Amendment ("Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of
speech, or of the press; or the right of the people peaceably to assemble, and to petition the
Government for a redress of grievances." U.S. CONST. amend. I.), the Canadian Charter of
Rights and Freedoms affords similar freedoms of religion, expression, assembly, and of the
press. See CAN. CONST. (Constitution Act, 1982) pt. I (Canadian Charter of Rights and
Freedoms), § 2. It is instructive to note that the first and other amendments constituting the
Bill of Rights were ratified in 1791, while the Charter was adopted in 1982. This two-century
interval has prompted some observers to argue that the Charteris but a sanitized version of
the Bill of Rights, developed with the benefit of 200 years of American constitutional
evolution. See, e.g., F.L. Morton, The Politicsof Rights: What CanadiansShould Know About
the American Bill of Rights, in THE CANADIAN AND AMERICAN CONSTITUTIONS IN
COMPARATIVE PERSPECTIVE 107 (Marian C. McKenna ed., 1993).
27. EUGENE MEEHAN ET AL., THE 2000 ANNOTATED CANADIAN CHARTER OF
RIGHTS AND FREEDOMS 74 (1999).

28. Under the Canadian Charter of Rights and Freedoms, "[e]very individual is equal
before and under the law and has the right to the equal protection and equal benefit of the
law without discrimination and, in particular, without discrimination based on race, national
or ethnic origin, colour, religion, sex, age or mental or physical disability." CAN. CONST.
(Constitution Act, 1982) pt. I (Canadian Charter of Rights and Freedoms), § 15(1).
29. For a thorough history of Section 93, see Jean-Pierre Proulx & Jos6 Woehrling, La
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entrusts education to the care of provincial jurisdiction, meaning that

the several provinces are free to regulate and administer it as they
choose," subject to the protections of the Charter. This provincial
power extends to all forms of instruction, including private and
denominational schools." Section 93 also makes special reference to the
Roman Catholic Church,32 expressly mandating that government funds
are to subsidize Catholic denominational schools.
Although the BNA Act and the superceding Constitution Act of

19823" are each clear in their language-with regard to both the
delegation of jurisdictional authority over education to the provinces
and the terms under which the state is to continue funding the Roman
Catholic religion-the status of denominational schools has been a
decidedly contentious issue in Canadian law and politics."
Recently in Adler v. Ontario,35 the Supreme Court of Canada ruled
on an appeal from parents of private parochial school students. The
parents argued that in funding Roman Catholic schools and secular
public schools-while concurrently withholding comparable funding to
independent religious schools-the province of Ontario discriminated

against non-Catholics on the basis of their religion, contrary to the
equality and religious freedom provisions of the Constitution.

The

Court rejected their argument, holding that the disbursement of
government funding exclusively to Roman Catholic and public schools
restructuration du systeme scolaire Qugbjcois et la modification de l'article 93 de la Loi
constitutionnelle de 1867, 31 R.J.T. 399 (1997).
30. CAN. CONST. (The British North American Act, 1867) § 93 ("In and for each
Province the Legislature may exclusively make Laws in relation to Education .....
31. Pub. Sch. Bds. Ass'n v. Alberta, [2000] 2 S.C.R. 409, at 35.
32. CAN. CONST. (The British North American Act, 1867) § 93(1).
33. Constitution Act, 1982, reprinted in CANADIAN CONSTITUTIONAL DOCUMENTS

CONSOLIDATED 43-62 (Bernard W. Funston & Eugene Meehan eds., 1994).
34. See, e.g., Amy Carmichael, Funding of Catholic Schools Debated as Campaign
Against Tax Credit Launched, CANADIAN PRESS, May 24, 2001, available at 2001 WL
22090695; Anne Bayefsky, Catholic School Funding is Unfair Discrimination, TORONTO
STAR, September 24, 2000, available at 2000 WL 26748601; John Ibbitson & Brian Laghi, Day
Pledges Subsidiesfor Religious Schools, GLOBE & MAIL (Toronto), May 2000, at Al; Michael
Valpy, Commentary, We Should Test Our Belief When it Comes to Paying for Religious
Schools, GLOBE & MAIL (Toronto), June 1, 2001, at A13. See generally Greg M. Dickinson,
Looking into the Foggy Mirrorof DenominationalSchool Rights in Ontario,8 EDUC. & L.J.
115 (1998) (questioning the continuing legitimacy of Section 93); William F. Foster et al.,
Religion, Language and Education: Contrasting Constitutional Approaches, 9 EDUC. & L.J.
211, 226-47 (1999) (discussing the constitutional shield of Section 93 as serving to insulate
otherwise discriminatory practices from Charterreview).
35. 11996] 3 S.C.R. 609.
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in Ontario falls squarely within the terms of the BNA Act.
Furthermore, observed the Court, funding for Roman Catholic schools
is forever enshrined in the Constitution. Any claim contrary to these
integral constitutional terms must therefore necessarily be rendered
invalid. The reasoning is simple: Confederation-short for the founding
of Canada in 1867-would never have been possible but for this peculiar
feature of Canadian constitutional statecraft. Thus, the Court cannot
now nullify a constitutional provision that was then deemed vital to
Confederation. It is simply a reality, defended the Court, that the
Constitution entrenches "a special status for
3 6 [Roman Catholics],
granting them rights which are denied to others.
The Court had earlier pronounced itself on similar facts in Reference
re Bill 30." In this case, individuals contended that the province of
Ontario's Bill 30 contravened the equality rights articulated in the
Charterby providing full funding for Roman Catholic secondary schools
but not for other religious secondary schools. The Court also rejected
this appeal, upholding the province's discriminatory treatment of nonRoman Catholic schools.
Having briefly considered two recent Canadian Supreme Court cases
on public funding to religious educational institutions-cases which
continue to be good law in Canada-it is clear that there exists a
constitutional inconsistency in Canada. Although the Constitution
ostensibly extends the promise of religious liberty and equality to all,
non-Catholic religious schools can attest otherwise.38 One scholar has
observed that the curious nature of the intersection of law, religion, and
education in Canada is such that "[e]quality rights cannot be used to
dismantle separate school systems, Catholic or Protestant."3 9 Another
scholar has remarked, rather insightfully, that "the ethnic dimension of
religious identity in Canada so dominates issues of religious liberty and
equality in Canadian law that it supercedes conventional notions of fair
and equal treatment of religious groups. 1140
36. Id. at 25.
37. Reference re Roman Catholic Separate High Schs. Funding, [1987] 1 S.C.R. 1148.
38. See generally David M. Beatty, The Canadian Conception of Equality, 46 U.
TORONTO L.J. 349 (1996) (arguing that Canada's understanding of equality conflicts with a
more righteous universal understanding of equality).
39. David Cruickshank, CharterEquality Rights: The Challenge to Education Law and
Policy, in COURTS IN THE CLASSROOM: EDUCATION AND THE CHARTER OF RIGHTS AND
FREEDOMS 51, 61 (Michael E. Manley-Casimir & Terri A. Sussel eds., 1986).
40. Alan E. Brownstein, Evaluating School Voucher Programs Through a Liberty,
Equality, and Free Speech Matrix, 31 CONN. L. REV. 871, 914-15 n.117 (1999).
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This constitutional inconsistency may be reconciled by considering
Canada's constitutional history, from which we uncover the recurring
theme of Canada's accommodation of Catholicism and New France,41
which is now known as the province of Quebec.
B. CanadianConstitutionalHistory in Brief
The French claimed territorial possession of Canada in 1534.42

Under French rule, the Catholic Church enjoyed a privileged status as
the land's official church 3 When the French formally conceded their
North American holdings to Britain in 1763" (four years after the
British seized Quebec from French possession 45), the British Crown
decided against imposing military rule in Quebec and instead chose to
adopt French civil law.46 This was a strategic policy crafted to ensure the
loyalty of Quebec's leaders (the clergy and land-owning seigneurs4 7). It
was not, as may otherwise be reasonable to assume, designed to

maintain the internal security of the colony.48 The Crown's farsighted
policy of appeasement was advanced by then-Governor James Murray,
even as he faced strong opposition from British colonists and
entrepreneurs in Quebec who subsequently demanded his removal 9
Nevertheless, Murray would later be vindicated, as his wise strategy to
accommodate the French was endorsed by his successor, General Guy
Carleton. ° Indeed, it was Carleton who recommended adopting the
Quebec Act of 1774,51 which recognized the centrality of religious faith
41. L. Kinvin Wroth, Quebec, Canada and the First Nations: The Problem of Secession,
23 VT. L. REV. 709, 714 (1999).
42. Denise J. Doyle, Religious Freedom in Canada,26 J. CHURCH & ST. 413,414 (1984).

43. See id.
44. James F. Smith, Comparing Federal Judicial Review of Administrative Court
Decisionsin the United States and Canada,73 TEMPLE L. REV. 503, 545 (2000).

45. Edward T. Canuel, Note, Nationalism, Self-Determination, and Nationalist
Movements: Exploring the Palestinianand Quebec Drives for Independence, 20 B.C. INT'L &
COMP. L. REV. 85, 107-08 (1997).
46. Royal Proclamation of October 7, 1763, reprinted in CANADIAN CONSTITUTIONAL
DOCUMENTS CONSOLIDATED 75-79 (Bernard W. Funston & Eugene Meehan eds., 1994).
47. The Quebec Act, 1774, reprinted in CANADIAN CONSTITUTIONAL DOCUMENTS
CONSOLIDATED 80 (Bernard W. Funston & Eugene Meehan eds., 1994).
48. PETER M. DOLL, REVOLUTION, RELIGION, AND NATIONAL IDENTITY 129 (2000).

49. Calvin R. Massey, The Locus of Sovereignty: JudicialReview, Legislative Supremacy,
and Federalism in the ConstitutionalTraditionsof Canadaand the United States, 1990 DUKE
L.J. 1229, 1256.
50. See id. at 1256-57.
51. For a detailed examination of the historical development of the Quebec Act, see
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to the lives of the French 2 and explicitly provided for accommodating
the Catholic religion. 3
Specifically, the Quebec Act provided that Quebec citizens could
enjoy the "free Exercise of the Religion of the Church of Rome."54
Further, the clergy were authorized to continue receiving dues and
requiring tithing of members: "[T]he Clergy of the said Church may
hold, receive, and enjoy, their accustomed Dues and Rights, with respect
to such Persons only as shall profess the said Religion."55 It is of no little
importance that the Quebec Act also relieved Quebec citizens of the
duty to take the English Protestant oath, which was replaced with a
benign oath of allegiance to King George III containing no reference to
Protestantism. Further, the Act allowed Quebec to govern its affairs
according to the civil laws of the province, subject to the criminal laws of
England. 7 This provision was most significant because it empowered
Quebec to be a self-governing entity that did not have to abide by the
foreign customs set forth by the English common law. Furthermore, the
Act extended Quebec boundaries southerly to the Ohio River and
westerly to the Mississippi river, in the process nullifying many of the
Western claims held by the coastal colonies. In exchange for these
generous concessions to Quebec, the Crown expected loyalty and
allegiance in the face of the emergent revolution to the south.5 9
The Crown granted these special dispensations and indulgences to
the conquered French in view of neutralizing the possibility of a joint
Quebec-America rebellion very much feared at the time. 6° The British
regarded French Canadians as possible allies to the "rebellious colonies
to the south,",6' who had grown "so far out of control." 62 The Crown thus

HILDA NEATBY, THE QUEBEC ACT: PROTEST AND POLICY (1972).
52. FERNAND OUELLET, ECONOMIC AND SOCIAL HISTORY OF QUEBEC, 1760-1850, at

123 (1980).
53. DOLL, supra note 48, at 149.
54. The Quebec Act, 1774, art. V, reprinted in CANADIAN CONSTITUTIONAL
DOCUMENTS CONSOLIDATED 80 (Bernard W. Funston & Eugene Meehan eds., 1994).
55. Id.
56. Id. at art. VII.
57. Id. at art. VIII.
58. Id. at art. I.
59. Id. at art. VII.
60. BAYARD REESOR, THE CANADIAN CONSTITUTION IN HISTORICAL PERSPECTIVE
9-10 (1992).
61. STANLEY B. RYERSON, UNEQUAL UNION 45 (1968).
62. DOLL, supra note 48, at 149.
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sought to retain the loyalty63 of Quebec as an ally " in order to strengthen
its own defense 6 in the event of insurrection. As one scholar observes,
"[t]his recognition of their right to practise [sic] the historic faith did
much to preserve the loyalty of the French Canadians when the thirteen
colonies rebelled and invited Canada to join the secession." 66 In the end,
the "Machiavellian plot' '61 that was the Quebec Act served its purpose,
securing the neutrality of the French colony 6s and withholding from the
thirteen immient
colonies
power toward furthering the
merianadditional• military
69
imminent American Revolution. One may in fact plausibly argue that
a quid pro quo of sorts existed between the Roman Catholic leadership
in Quebec and the Crown. Having developed a sense of loyalty to the

Crown and having "closely linked itself with the British governing
elite,"7 the Catholic clergy sought to cultivate a similar loyalty toward

the Crown among French Canadians in return for the Crown's
continued deference to Catholicism in Quebec.
After enshrining the special status of Catholicism in the Quebec Act,

the British Crown continued to accommodate the Roman Catholic
Church by conceding to its demands7 even though, interestingly, such
protections were not afforded to Catholics in England.72
The
Constitutional Act of 1791 further reaffirmed the privileged position of
the Roman Catholic Church,73 as did the Scott Act,74 which held in
63. David H. Moore, Comment, Religious Freedom and Doctrines of Reluctance in PostCharterCanada, 1996 BYU L. REV. 1087, 1088.
64. REGINALD COUPLAND, THE QUEBEC ACT 60 (1925) (quoting letter from Carleton
to Hillsborough, November 20, 1768).
65. EDGAR MCINNIS, CANADA: A POLITICAL AND SOCIAL HISTORY 140 (2d ed. 1959).
66. WILLIAM ADAMS BROWN, CHURCH AND STATE IN CONTEMPORARY AMERICA
app. IV at 321 (1936).
67. JOHN S. MOIR, CHURCH AND STATE IN CANADA, 1627-1867, at xvi (1967).
68. SAMUEL WILLIAMS, HISTORY OF THE AMERICAN REVOLUTION 55 (1831).

69. There is, however, some question as to whether Quebec would have joined the
thirteen colonies even in the absence of such accommodating legislation as the Quebec Act.
See REESOR, supra note 60, at 11-12.
70. George A. Rawlyk, Politics, Religion, and the Canadian Experience: A Preliminary
Probe, in RELIGION AND AMERICAN POLITICS 253, 264 (Mark A. Noll ed., 1990).

71. See MCINNIS, supra note 65, at 142.
72. David M. Brown, Freedom From or Freedom For?: Religion as a Case Study in
Defining the Content of CharterRights, 33 U.B.C. L. REV. 551, 554 (2000).
73. The Constitutional Act, 1791, reprinted in CANADIAN CONSTITUTIONAL
DOCUMENTS CONSOLIDATED 86, 96 (Bernard W. Funston & Eugene Meehan eds., 1994).

74. The Scott Act is short for An Act to Restore to Roman Catholics in Upper Canada
Certain Rights in Respect to Separate Schools. See Ontario Home Builders' Ass'n v. York
Region Bd. of Educ., [1996] 2 S.C.R. 929, at 9.
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pertinent part that Roman Catholic schools were to receive a
proportionate share of the public funds granted annually to public
schools.75 In 1867, Section 93 of the BNA Act was negotiated between
English-speaking Ontario and French-speaking Roman-Catholic
Quebec.76
Section 93 is "unanimously recognized as the expression of a desire
for political compromise. It served to moderate religious conflicts that
threatened the birth of the Union. Without this 'solemn pact,' this77
'cardinal term' of Union, there would have been no Confederation.,
This constitutional provision delegated to the provinces jurisdiction over
education, but forever entrenched denominational educational rights by
outlawing any provincial law that would prejudicially affect any right or
privilege retained by the protected denominations at the time of the
Union
Accordingly, the Roman Catholic faith was indefinitely to
receive public funding for religious instruction. The Crown had no
choice but to fold the pertinent terms of the Scott Act into the founding
constitutional document. The Crown could not simply eradicate this
central concession, 79 especially one in such close keeping with British
policy for nearly one hundred years dating back to the Quebec Act.
Indeed, French Canadian politicians supported the creation of a
Canadian federation in 1867 precisely because of these cultural
protections. 80
Confederation in 1867 had the result of dividing into separate
provinces the French from the English and the Roman Catholics from
the Protestants, in the hopes of curtailing opportunities for one to
oppress the other.81 In the years following Confederation, Canadian
constitutional documents continued to reaffirm the protections
75. Adler, 3 S.C.R. at 43.

76. Gordon Christie, Justifying Principlesof Treaty Interpretation,26 QUEEN'S L.J. 143,
208 (2000).

77. Adler, 3 S.C.R. at 29 (quoting Reference re Educ. Act (Quebec), [1993] 2. S.C.R.
511,529).
78. Romulo Magsino, Denominational Rights in Education, in COURTS IN THE
CLASSROOM: EDUCATION AND THE CHARTER OF RIGHTS AND FREEDOMS 77, 79 (Michael
E. Manley-Casimir & Terri A. Sussel eds., 1986).
79. RYERSON, supra note 61, at 362.
80. Luan-Vu N. Tran, The Canadian Charter of Rights and Freedoms: Justification,
Methods, and Limits of a Multicultural Interpretation,28 COLUM. HUM. RTS. L. REV. 33, 4748 (1996).
81. Richard Risk & Robert C. Vipond, Rights Talk in Canada in the Late Nineteenth
Century, the Good Sense and Right Feeling of the People, 14 LAW & HIST. REV. 1, 21-22
(1996).
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extended to Roman Catholics. This is evident in the Manitoba Act of
1870,8 the Alberta Act of 1905,83 the Saskatchewan Act of 1905," and
the Newfoundland Act of 1949.8 Most recently, the provisions of the
founding Act were merged into the Constitution Act of 1982,86 thus
preserving-and in doing so, affirming-the original concessions given
to the Roman Catholic Church.
From Canada's constitutional history, we can discern that the
Roman Catholic exception is an artifact of the Canadian constitutional
experience. That is to say, the exception is anchored neither in
philosophical nor truth-seeking bases, but rather in practical necessity.
Canada's historical exception for the Roman Catholic Church arose as a
necessary condition of Confederation. Without it, what has today
become Canada would quite frankly have never been. Section 93 of the
BNA Act and its precursors including the Quebec Act and the Scott Act
were indispensable to the peaceful and ultimately fruitful co-existence
of French and English Canadians.
To American constitutional scholars, the Roman Catholic exception
conflicts squarely with principles of impartiality and fairness, both of
which are generally regarded as central to liberal democracy. But to
those closely familiar with Canadian constitutional law and history, the
exception is understood and accepted'
as representing the
'
"Grundnorm, the basic premise
of Canadian constitutionalism,
embodying "the product of an historical compromise" 89 that was the
"crucial step along the road leading to Confederation." ' ° Despite this
82. The Manitoba Act, 1870, art. 22(1), reprinted in CANADIAN CONSTITUTIONAL
DOCUMENTS CONSOLIDATED 180, 185 (Bernard W. Funston & Eugene Meehan eds., 1994).
83. The Alberta Act, 1905, art. 17(1), reprinted in CANADIAN CONSTITUTIONAL
DOCUMENTS CONSOLIDATED 242, 246 (Bernard W. Funston & Eugene Meehan eds., 1994).
84. The Saskatchewan Act, 1905, art. 17(1), reprinted in CANADIAN CONSTITUTIONAL
DOCUMENTS CONSOLIDATED 257, 261 (Bernard W. Funston & Eugene Meehan eds., 1994).
85. The Newfoundland Act, 1949, art. 17, reprinted in CANADIAN CONSTITUTIONAL
DOCUMENTS CONSOLIDATED 346, 351 (Bernard W. Funston & Eugene Meehan eds., 1994).
86. CAN. CONST. (Constitution Act, 1982) Schedule to the Constitution Act, 1982
(renaming the British North America Act of 1867 to the Constitution Act, 1867, thereby
joining and updating the founding terms of Confederation to those of the newly-patriated
Canadian Constitution).
87. But for a compelling argument for the eradication of the Roman Catholic exception,
see RENTON H. PATTERSON, NOT CARVED IN STONE: PUBLIC FUNDING OF SEPARATE
SCHOOLS IN ONTARIO (1992).
88. EDWARD MCWHINNEY, QUEBEC AND THE CONSTITUTION 1960-1978, at 11 (1979).
89. Adler, 3 S.C.R. at 29.
90. Id.
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uniquely
Canadian
feature
that
appears
to
suggest
an
establishmentarian character, Canada nevertheless remains "a land of
religious freedom ' '9' according to the nation's Chief Justice.
C. The American Experience
Much as Canada's constitutionally enshrined exception may be
understood only by reference to its animating constitutional history,
American separationism is similarly grounded in historical fact.
Consequently, it is not the result of calculated inquiry into the archetype
of liberal democracy. Thus, the Supreme Court's existing rule of
neutrality' derives from what is at heart an historical exigency not
meant to represent philosophical truth. As the words of Constitutional
Convention delegate John Dickinson make clear, the strict neutrality
which today governs Church-State interactions in the United States
traces its origins to practical necessity, not theory: "Experience must be
our only guide. Reason may mislead us." 93 To be sure, history suggests
quite compellingly that the Establishment Clause was conceived in
response to political and social developments of the time, not toward a
broader purpose of creating an American utopia.
Consider first the beginnings of the American constitutional
experiment in democracy. Many of the early colonists leaving England
to found the beginnings of America did so in search of a religious
"refuge," 9 and ultimately found sanctuary upon arrival. 9 Although
there were other grounds for their departure,96 flight from religious
persecution and the pursuit of religious liberty is what primarily
accounted for the dissenters' retreat from England to the New WorldY

91. The Hon. Beverley McLachlin, Charter Myths, 33 U.B.C. L. REV. 23, 25 (1999).
92. Patrick M. Garry, Religious Freedom Deserves More than Neutrality: The
ConstitutionalArgument for Nonpreferential Favoritism of Religion, 57 FLA. L. REV. 1, 7-15
(2005) (discussing the Court's neutrality doctrine).
93. CATHERINE DRINKER BOWEN, MIRACLE AT PHILADELPHIA 44 (1966) (emphasis
omitted), cited in James D. Gordon, Free Exercise on the Mountaintop, 79 CALIF. L. REV. 91,
111 n.162 (1991).
94. JAMES H. HUTSON, RELIGION AND THE FOUNDING OF THE AMERICAN REPUBLIC

3 (1998).

See also Deborah K. Hepler, The Constitutional Challenge to American Civil

Religion, 5 KAN. J.L. & PUB. POL'Y 93, 95 (1996).
95. Barbara Bezdek, Religious Outlaws: Narrativesof Legality and the Politics of Citizen

Interpretation,62 TENN. L. REV. 899, 933 (1995).
96. ANSON PHELPS STOKES & LEO PFEFFER, CHURCH AND STATE IN THE UNITED
STATES 21 (1964).

97. See id.
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In moving westward, the new Americans exhibited the same thirst for
religious freedom that characterized their revolutionary successors.
Once here in the New World, religious diversification became
prevalent, 8 and soon Congregational New England, Delaware, New
Jersey, New York, Pennsylvania, Rhode Island, and the Anglican
establishments were settled. 99
Paradoxically, the Puritans who fled England from fear of religious
oppression replicated the very conditions of religious intolerance from
which they sought safe harbor in America."° Indeed, those who crossed
the Atlantic did so not to found a civilization where all religions would
be tolerated, but rather to live according to their own religious beliefs
free from oppression.' As one scholar notes, little in the early history
of colonial America seemed a harbinger for religious freedom."°
Indeed, by the time of the American Revolution, most colonies were
home to an established church. °3 Connecticut, Massachusetts, and New
Hampshire were Congregationalist; the Episcopal and Dutch Reformed
churches were established in New York and New Jersey; and Virginia,
Maryland, North and South Carolina, and Georgia were primarily
Anglican territory."
By 1791, in 01fact,
established churches were
5
"features of the American landscape."'

98. CLIFTON E. OLMSTEAD, RELIGION IN AMERICA PAST AND PRESENT 27 (1961).
99. LOREN P. BETH, THE AMERICAN THEORY OF CHURCH AND STATE 59-60 (1958).
100. MARK A.

NOLL, A HISTORY OF CHRISTIANITY IN THE UNITED STATES AND

CANADA 33 (1992).

See also Charles J. Russo, Prayer at Public School Graduation
Ceremonies:An Exercise in Futility or a Teachable Moment?, 1999 BYU EDUC. & L.J. 1, 1.
101. Paul T. Hayden, Religiously Motivated "Outrageous" Conduct: IntentionalInfliction
of Emotional Distress as a Weapon Against "Other People's Faith," 34 WM. & MARY L. REV.
579, 599 (1993).
102. Robert S. Alley, How Much God in the Schools?: Public Education and the Public
Good, 4 WM. & MARY BILL OF RTS. J. 277, 278 (1995).
103. Importantly, however, one scholar notes that there exists considerable
disagreement as to what constitutes an "established church," which in turn frustrates the
ability to identify the actual number of established churches at the time of the founding. See
Erika King, Tax Exemptions and the Establishment Clause, 49 SYRACUSE L. REV. 971, 977
(1999).
104. 1 ANSON PHELPS STOKES, CHURCH AND STATE IN THE UNITED STATES 274

(1950).
105. Jed Rubenfeld, Antidisestablishmentarianism: Why
Unconstitutional,95 MICH. L. REV. 2347, 2351 (1997).
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D. A Look at the Colonies
It is widely accepted that most of the colonies exhibited some6
measure of establishmentarianism by the time of the Revolution.'
However, scholars disagree about the number of such colonies. One
scholar maintains that ten of the thirteen colonies had an established
church," another believes nine is the correct number,"° while another
insists that "at least" six had government-supported churches in 1789.19
Nonetheless, a brief survey of the relationships between religion and
government in the thirteen colonies lays bare both the impressive range
and intensity of religious convictions at the time of the founding.
1. Connecticut
The founding of Connecticut was likely conceived as a protest
against the ecclesiasticism of Massachusetts." In 1776, Connecticut
enshrined a state preference for Christianity in its Constitution, entitled
An Act Containing an Abstract and Declaration of the Rights and
Privileges of the People of this State, and Securing the Same, which made
reference to the providence of God and the privilege of Christianity in
its preamble."'
The 1776 Constitution retained the spirit of the
Connecticut Charter of 1662 affirming the mission of Connecticut to
"[w]in and invite the Natives of the Country to the Knowledge and
Obedience of the only true GOD, and the Saviour of Mankind, and the
Christian Faith, which in Our Royal Intentions, and the adventurers
free
2
Possession, is the only and principal End of this Plantation."

106. LEONARD W. LEVY, THE ESTABLISHMENT CLAUSE 1 (2d ed. 1994).
107. According to historian Anson Phelps Stokes, Virginia, Maryland, South Carolina,
North Carolina, and Georgia had established the Anglican Church of England, while
Massachusetts, Connecticut, and New Hampshire had privileged Congregationalism, even as
New York and New Jersey had established the Episcopal and Dutch Reformed Churches.
See 1 STOKES, supra note 104, at 274.
108. Robert Cord insists that, in 1775, Connecticut, Massachusetts, and New Hampshire
had established Congregationalism, while Georgia, Maryland, New York, North Carolina,
South Carolina, and Virginia had established the Anglican Church. ROBERT L. CORD,
SEPARATION OF CHURCH AND STATE 4 (1982).
109. AKHIL REED AMAR, THE BILL OF RIGHTS: CREATION AND RECONSTRUCTION
32 (1998).
110. SANFORD H. COBB, THE RISE OF RELIGIOUS LIBERTY IN AMERICA 238 (2d prtg.

1970).
111. CONN. CONST. of 1776, pmbl.
112. CHARTER OF CONNECTICUT, 1662.
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The Congregational Church was the established church of the state
until 1818,113 when Connecticut citizens voted by a narrow margin of
13,918 to 12,364 in favor of disestablishment. 4 The divide between
Congregationalists and the Church of England arose not from
differences in theological beliefs but out of an administrative concern
with overseeing ecclesiastical affairs from overseas in England."5 While
Congregationalists trumpeted the virtues of political freedom," 6 their
vision allowed room for neither religious pluralism nor acceptance of
religious difference." 7 . For instance,. although it was theoretically
possible for a Catholic to hold public office in Connecticut, this was not
the case in practice since prospective public servants were required by
law to disavow Catholicism. "8
It has been suggested that, after 1729, Connecticut maintained two
religions,
with
the
Church of England
and
established
Congregationalists enjoying parity."' Even so, Connecticut did not
enshrine religious freedom as a constitutional protection until long after
America's declaration of independence from the Crown.' 20
2. Delaware
Delaware was originally part of neighboring Pennsylvania.121 Some
Delaware counties were granted legislative autonomy, but still remained
under the executive authority of Pennsylvania.12 ' The colony rigidly
required of its citizens "faith in God the Father and in Jesus Christ, His
123
only Son, and in the Holy Ghost, One God, blessed forever more.',
113.
Study on
114.
115.

William P. Gray, Jr., The Ten Commandments and the Ten Amendments: A Case
Religious Freedom in Alabama, 49 ALA. L. REV. 509, 518-19 (1998).
EDWIN S. GAUSTAD, FAITH OF OUR FATHERS 120 (1987).
WILLIAM L. SPERRY, RELIGION IN AMERICA 32-33 (1946).

116. Gordon Smith, Protectingthe Weak: Religious Liberty in the Twenty-First Century,
1999 BYU L. REV. 479, 486.
117. Michael W. McConnell, The Origins and Historical Understandingof Free Exercise
of Religion, 103 HARV. L. REV. 1409, 1422 (1990).
118. Gerard V. Bradley, The No Religious Test Clause and the Constitution of Religious
Liberty: A Machine that Has Gone of Itself, 37 CASE W. RES. L. REV. 674, 681-83 (1987).
119. LEVY, supra note 106, at 21-22.

120. Joseph P. Viteritti, Choosing Equality: Religious Freedom and Educational
Opportunity Under ConstitutionalFederalism,15 YALE L. & POL'Y REV. 113,119 (1996).
121. MICHAEL S. ARIENS & ROBERT A. DESTRO, RELIGIOUS LIBERTY IN A
PLURALISTIC SOCIETY 57 (1996).
122. Id.

123. Stephen B. Epstein, Rethinking the Constitutionality of Ceremonial Deism, 96
COLUM. L. REV. 2083, 2101 (1996).
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The Delaware Charter required belief in one almighty God. 21 4 The
colony afforded constitutional guarantees of equality and nondiscrimination but did not offer free religious exercise and freedom of
worship protections.1 25 The right to exercise one's franchise and to
pursue public office was limited to those
who believed that "Jesus
126
Christ" was "the Saviour of the World.',
In 1776, the colony wrote a Constitution that forbade the
establishment of any religion,
as did the state's Declaration of
Rights.'
Given these broad civil protections, it is curious that
Delaware's religious test for public office121 survived into the 1790s,130
when it was removed from the Delaware Constitution of 1792.3 The
new Constitution also reaffirmed Delaware's disestablishment."3
3. Georgia
Georgia was the last of the thirteen colonies to be chartered. Its
1732 Charter extended religious freedom to everyone "except
papists. ' '33 Georgia established the Church of England as the state
religion from 1758 to 1777.'3 Under this regime, the state imposed a
levy in support of the Church'35 and enforced a Protestant test. 36 The
1777 Constitution disestablished the Church of England'3 7 but
nevertheless retained a Protestant requirement for membership in the
legislature. "8
124. Charter of Delaware, 1701.
125. Philip A. Hamburger, A ConstitutionalRight of Religious Exemption: An Historical
Perspective,60 GEO. WASH. L. REV. 915,919 (1992).

126. Charter of Delaware, 1701; see also COBB, supra note 110, at 238.
127. DEL. CONST. of 1776, art. 29.

128. Del. Declaration of Rights, 1776, § 2.
129. DEL. CONST. of 1776, art. 22.
130. Robert R. Baugh, Applying the Bill of Rights to the States: A Response to William P.
Gray, Jr., 49 ALA. L. REV. 551,557 (1998).

131. DEL. CONST. of 1792, art. I, § 2 ("No religious test shall be required as a
qualification to any office, or public trust, under this State.").
132. DEL. CONST. of 1792, art. I, § 1.
133. CHARTER OF GEORGIA, 1732.

134. ARIENS & DESTRO, supra note 121, at 60.
135. Tseming Yang, Race, Religion, and Cultural Identity: Reconciling the Jurisprudence
of Race and Religion, 73 IND. L.J. 119, 124 (1997).
136. STOKES & PFEFFER, supra note 96, at 37.

137. ARIENS & DESTRO, supra note 121, at 60.
138. GA. CONST. of 1777, art. VI ("The representatives.., shall be of the Protestant
religion .... "); COBB, supra note 110, at 507.

MARQUETTE LAW REVIEW

[88:867

In 1785, the Georgia legislature passed a statute extending to citizens
the right to support their own ministers. The preamble to this statute
declared that "the Christian religion redounded to the benefit of society,
'its regular establishment and support is among the most important
objects of legislative determination.'''" But by 1789, the state would
guarantee the free exercise of religion," expressly prohibit any
establishment of religion,"' and remove all constitutional and legislative
requirements mandating financial support of a religion."2
4. Maryland
Founded in 1632 by the Calverts who practiced Roman Catholicism,
Maryland was considered a haven from religious persecution. 14 3 Seventy
years later, England annulled the Calvert charter and the Church of
England was officially established.," The colony required of its citizens
a belief in the Christian religion'45 and authorized the government to
expropriate property. Catholics campaigned vigorously against this
resolution, fearing that such government authority would apply to their

detriment. 146
The 1776 state Constitution is said to have disestablished the Church
of England,' 47 but the Constitution's Declaration of Rights reveals the
state's preference for Christian religions.' 8 Although dissidents were
exempted from testimonial oaths conflicting with their own religious
beliefs,149 the protection of religious liberty under law extended only to
139. THOMAS J. CURRY, THE FIRST FREEDOMS: CHURCH AND STATE IN AMERICA TO
THE PASSAGE OF THE FIRST AMENDMENT 153 (1986).

140. GA. CONST. of 1789, art. IV, § 5 ("All persons shall have the free exercise of
religion, without being obliged to contribute to the support of any religious profession but
their own.").
141. GA. CONST. of 1798, art. IV, § 10.

142. ARIENS & DESTRO, supra note 121, at 60.
143. Douglas Laycock, Continuity and Change in the Threat to Religious Liberty: The
Reformation Era and the Late Twentieth Century, 80 MINN. L. REV. 1047, 1048 (1996).

144. ARIENS & DESTRO, supra note 121, at 58.
145. STOKES & PFEFFER, supra note 96, at 37.

146. William W. Fisher, III, Religious Dimensions of American Constitutionalism:
Ideology, Religion, and the Constitutional Protection of Private Property: 1760-1860, 39
EMORY L. J.65, 98 (1990).
147. COBB, supra note 110, at 504.

148. MD. CONST. of 1776, Declaration of Rights art. XXXIII.
149. MD. CONST. of 1776, Declaration of Rights art. XXXVI; David E. Steinberg,
Rejecting the Case Against the Free Exercise Exemption: A Critical Assessment, 75 B.U. L.

REV. 241, 267 (1995).
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those who professed Christianity.150 Maryland also adopted a form of
public prayer that all citizens had to adopt or, alternatively, either pay a

tax or leave the state.' Meanwhile, Maryland's religious test remained
on the books well into the twentieth century, until the United States
Supreme Court invalidated it in 1961.52
5. Massachusetts
The founding of Massachusetts was authorized under the 1620
Charter of New England."3 Having fled from what they considered to
be an oppressive English Church, the state's settlers nevertheless
imposed similar oppressions upon those who rejected their adopted
orthodox Puritanism." 4 The colony established a church-based civil
government consistent with Congregationalist beliefs'55 and engaged in
varying degrees of state sponsorship of religion.16 Manifestations of
establishmentarianism included imposing a mandatory tax in support of
church worship, limiting the right of suffrage to church members,'57 and
mandating belief in the Christian faith.'
But after the Revolution, Massachusetts' 1780 Constitution
guaranteed citizens the freedom to worship however they pleased, so
long as their religious practices neither disturbed the public peace nor
150. MD. CONST. of 1776, Declaration of Rights art. XXXV ("That no other test or
qualification ought to be required, on admission to any office of trust or profit, than such oath
of support and fidelity to this State, and such oath of office, as shall be directed by this
Convention, or the Legislature of this State, and a declaration of a belief in the Christian
religion."); Laura Underkuffler-Freund, The Separation of the Religious and the Secular: A
Foundational Challenge to First Amendment Theory, 36 WM. & MARY L. REV. 837, 885
(1995).
151. E. Gregory Wallace, When Government Speaks Religiously, 21 FLA. ST. U. L. REV.
1183, 1239-40 (1994).
152. Torcaso v. Watkins, 367 U.S. 488 (1961).
153. John J. Gibbons, The Eleventh Amendment and State Sovereign Immunity: A
Reinterpretation,83 COLUM. L. REV. 1889, 1896 (1983).
154. William G. Ross, The Need for an Exclusive and Uniform Application of "Neutral
Principles" in the Adjudication of Church Property Disputes, 32 ST. Louis U. L.J. 263, 265
(1987).
155. John Witte, Jr., The Theology and Politics of the FirstAmendment Religion Clauses:
A Bicentennial Essay, 40 EMORY L.J. 489, 497 (1991).
156. William K. Lietzau, Rediscovering the Establishment Clause: Federalism and the
Rollback of Incorporation,39 DEPAUL L. REV. 1191, 1197 (1990).
157. Tracey Levy, Rediscovering Rights: State Courts Reconsider the Free Exercise
Clauses of Their Own Constitutions in the Wake of Employment Division v. Smith, 67 TEMP.
L. REV. 1017, 1029 (1994).
158. STOKES & PFEFFER, supra note 96, at 37.

MARQUETTE LAW REVIEW

[88:867

obstructed others in their own religious worship.159 Although the
Constitution enshrined religious freedom, 6° it nevertheless privileged
the Protestant faith. 6' "Massachusetts was the last state, in 1833, to end

its formal support of religion" 62 with an amendment to its Constitution
repealing religious assessments.'
But this arose only after voters had
initially debated ecclesiastical disestablishment'6 and subsequently
rejected a disestablishment proposal recommended by the state's 1820
Convention.165

To recall the observations of one scholar, the history of the state's
disestablishment admits of a certain irony in that Massachusetts voters
elected to abolish the state's "support for Trinitarian Congregationalism
only after Unitarian Congregationalism began to exclude Trinitarians
from public funding.""'
6. New Jersey

Even while New Jersey was under Quaker proprietorship from 1664
to 1702, religious liberty was the governing rule. 67 New Jersey had no
established religion during the colonial period."
Its Constitution
contained prohibitions on establishment, including involuntary tithing,
taxing, and the imposition of any kind of rate for religious purposes. 69
Considered alongside the colony's restriction against compelled
worship,7 New Jersey may be fairly described as having provided
"pronounced religious freedom"' 7' to its residents. What is more, the
159. See id. at 77.
160. MASS. CONST. OF 1780, Declaration of Rights art. II.
161. MASS. CONST. OF 1780, Declaration of Rights art. III.
162. Derek H. Davis, Kansas Versus Darwin: Examining the History and Future of the
Creationism-EvolutionControversy in American Public Schools, 9 KAN. J.L. & PUB. POL'Y
205, 208 (1999).
163. MASS. CONST. of 1780, Declaration of Rights art. III (as amended 1833).
164. Daniel L. Dreisbach & John D. Whaley, What the Wall Separates: A Debate on
Thomas Jefferson's "Wall of Separation" Metaphor,16 CONST. COMMENT. 627, 641 (1999).
165. John Dinan, The State Constitutional Tradition and the Formation of Virtuous
Citizens, 72 TEMP. L. REV. 619, 633 (1999).
166. Paul E. Salamanca, Some Realistic Thinking About Secular Effects, 29 N.M. L. REV.
227, 232 n.35 (1999).
167. See id.
168. G. Alan Tarr, Church and State in the States, 64 WASH. L. REV. 73, 85 (1989).
169. N.J. CONST. of 1776, art. XVIII.
170. Mark W. Cordes, Politics,Religion, and the First Amendment, 50 DEPAUL L. REV.
111, 132 (2000).
171. Lori Mcllroy, Note, Repealing Religious Toleration: Board of Education of Kiryas
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Constitution guaranteed that no person would be deprived of the right
of worship according to her own personal dictates. 7 2 Still, the colony did
have Protestant tests'73 4that disallowed non-Protestants from holding
public office until 1874.1

7. New Hampshire
Although a variety of Protestant sects flourished in towns scattered
throughout this colony, "5 New Hampshire maintained an established
Congregationalist church. 176 This establishment survived the adoption of

the First Amendment,'77 as Congregationalists sought to protect their
7

church and religious practices from interference from national laws. 1
The colony boasted a Protestant test,17 9 preached the indispensability of
religion to morality, extended the equal protection of the laws only to
Christians," ° and provided for the public support of Protestant teachings
in the Constitution of 1784.'
However, the colony guaranteed the
' Disestablishment
freedom of religion and conscience to its citizens. 82

did not occur until 1819.183

Joel Village School District v. Grumet, 16 WHITTIER L. REV. 859, 883 (1995).
172. N.J. CONST. of 1776, art. XVIII.
173. Id. art. XIX.
174. N.J. CONST. of 1844, art. I, § 4 ("There shall be no establishment of one religious
sect in preference to another; no religious test shall be required as a qualification for any
office or public trust; and no person shall be denied the enjoyment of any civil right merely on
account of his religious principles.").
175. ARIENS & DESTRO, supra note 121, at 53.
176. Michael R. O'Neill, Government's Denigration of Religion: Is God the Victim of
Discriminationin our Public Schools?, 21 PEPP. L. REV. 477, 525 n.380 (1994).
177. Donald E. Lively, The Establishment Clause: Lost Soul of the First Amendment, 50
OHIO ST. L.J. 681, 692 n.138 (1989).
178. David S. Bogen, The Origins of Freedom of Speech and Press, 42 MD. L. REV. 429,
455 (1983).
179. N.H. CONST. of 1784, The Bill of Rights art. I, § VI; STOKES & PFEFFER, supra
note 96, at 37.
180. Jay Alan Sekulow et al., Religious Freedom and the First Self-Evident Truth:
Equality as a Guiding Principle in Interpreting the Religion Clauses, 4 WM. & MARY BILL
RTS. J. 351, 389 n.226 (1995).
181. Timothy L. Hall, Religion and Civic Virtue: A Justificationof Free Exercise, 67 TUL.
L. REV. 87, 118 n.125 (1992).
182. N.H. CONST. of 1784, The Bill of Rights art. I, § V.
183. Patty Gerstenblith, Associational Structures of Religious Organizations, 1995 BYU
L. REV. 439, 452 n.41.
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8. New York
Originally settled by the Dutch in 1624,"8 New York evidenced a
high degree of religious diversity through the colonial period.'85 In 1777,
the state convention adopted a resolution rescinding all laws
establishing or maintaining any particular religion,' though New York
nevertheless continued to withhold official citizenship from Roman
Catholics.'
New York, characterized then as it is today by its
distinguishing pluralistic population, allowed residents to live according
to their conscience.1
This protection, however, did not extend to
Catholics or Jews, 8 9 the former of whom were banned from holding
public office."
It took the state's first elected Catholic legislator
refusing to take the required oath to trigger the repeal of this ban in
1806.191
9. North Carolina
North Carolina housed a large contingent of Protestant dissenters.' 2
Consequently, the Church of England did not reach the prominence it
enjoyed elsewhere among the colonies despite having been nominally
established as the state church in 1711.'9' The colony had a Protestant
test,' 94 and it was not until the nineteenth century that the North
Carolinian Constitution was amended to permit non-Christians to hold
public office.9 " The state's draft Constitution required that no person
deny the truth of the Protestant religion but, likely due in part to
citizens' right to instruct legislators as to the content of the state
Constitution in 1776,' 96 the final document compelled neither support of
184. ARIENS & DESTRO, supra note 121, at 57.
185. STOKES & PFEFFER, supra note 96, at 7.
186. N.Y. CONST. of 1777, art. XXXV.
187. Underkuffler-Freund, supra note 150, at 885.
188. Joseph P. Viteritti, Blaine's Wake: School Choice, the First Amendment, and State
ConstitutionalLaw, 21 HARV. J.L. & PUB. POL'Y 657, 662 (1998).
189. Id.
190. ARIENS & DESTRO, supra note 121, at 58.
191. See id.
192. ARIENS & DESTRO, supra note 121, at 59
193. Id.
194. N.C. CONST. of 1776, art. XXXII; STOKES & PFEFFER, supra note 96, at 37.
195. N.C. CONST. amend, art. IV, § 4 (as amended in 1835); Epstein, supra note 123, at
2101.
196. Kenneth Bresler, Rediscovering the Right to Instruct Legislators, 26 NEW ENG. L.
REV. 355, 363 (1991).
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any Church nor any positive endorsement of religious teachings.' 97 On
the contrary, North Carolina ensured "[t]hat all men have a natural and
unalienable right to worship
Almighty God according to the dictates of
198
their own consciences.,
10. Pennsylvania
From its original Charter of 1 6 8 1 ,'99 to the Frame of Government of
1682,200 through the Charter of Privileges of 1701201 and into the
revolutionary era, Pennsylvania preserved the freedom of religion and
conscience in expansive terms. Yet even this liberality toward matters
of faith could not displace the Charter's requirement of a belief in Jesus
Christ. 2°2 The same spirit is evident in the Pennsylvania Constitution of
1776, which afforded the freedom of religion and conscience to all
citizens-except those who did not acknowledge "the being of a God."2 3
Converted Quaker William Penn, in whom we find the origin of the
state's name, believed that governments-just as people-needed to be
guided by faith. Even as he deemed government to be divinely
authored, 2° Penn determined that matters of faith necessarily had to be
independent of executive authority.2 5 This was indispensable to Penn,
who had suffered through the horror of religious persecution in England
before crossing the Atlantic.2l
Eighteenth-century Pennsylvania welcomed a multitude of faiths,
including Lutherans, Mennonites, Amish, Moravians, Catholics from
197.
198.
199.
200.
England,
201.

COBB, supra note 110, at 504-05.
N.C. CONST. of 1776, Declaration of Rights, art. XIX.
CHARTER FOR THE PROVINCE OF PENNSYLVANIA, 1681.
FRAME OF GOVERNMENT OF PENNSYLVANIA, 1682, Laws Agreed Upon in
art. XXXV.
CHARTER OF PRIVILEGES FOR PENNSYLVANIA, 1701, art. First.

202. H. Wayne House, A Tale of Two Kingdoms: Can There Be Peaceful Coexistence of
Religion with the Secular State?, 13 BYU J. PUB. L. 203,246 (1999).
203. PA. CONST. OF 1776, A Declaration of the Rights of the Inhabitants of the State of
Pennsylvania, art. II.

204. William Penn, Preface to the Frame of Government of Pennsylvania (1682),
reprinted in CHURCH AND STATE IN AMERICAN HISTORY: THE BURDEN OF RELIGIOUS
PLURALISM 17, 17-18 (John F. Wilson & Donald L. Drakeman eds., Beacon Press 1987)
(1965).

205. Randy Lee, When a King Speaks of God; When God Speaks to a King: Faith,
Politics, Tax Exempt Status, and the Constitution in the Clinton Administration, 63 LAW &
CONTEMP. PROBS. 391, 421 (2000).

206. Ellis M. West, The Right to Religion-Based Exemptions in Early America, the Case
of Conscientious Objectors to Conscription,10 J.L. & RELIGION 367, 383 (1994).
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religiously intolerant Maryland, and others.'l
Pennsylvania thus
afforded them the "natural and unalienable right to worship Almighty
God according to the dictates of their own consciences and
understanding.''" Yet despite the colony's diversity of peoples,
Pennsylvania nonetheless required a belief that God was "the rewarder
of the good and the punisher of the wicked."2'
11. Rhode Island
Roger Williams, Rhode Island's founder, believed in absolute
religious liberty as opposed to religious toleration."' Williams was
originally banished from Massachusetts and subsequently fled in exile to
Rhode Island, where he established a new colony founded upon
religious freedom,211 convinced that "government-established religion in
Massachusetts had corrupted the true meaning of religion., 12 Williams
denounced established churches, viewing them as coercing belief, giving
rise to persecution, and making for an unseemly alliance between
church and state to their mutual detriment. 213 For Williams, the notion
of the separation of church and state was intended to protect the
autonomy of the church, and any intrusion by the state into the sacred
and inviolable domain of the church constituted sacrilege. 4
Fittingly, the colony's 1663 charter proclaimed that "a flourishing
civil state may best be maintained among his Majesty's subjects with full
religious liberty,, 21 ' adding further that no person shall "be any wise
molested or called in question for any difference in opinion in matters of
207. William Bentley Ball, The Religion Clauses of the Pennsylvania Constitution, 3
WIDENER J. PUB. L. 709, 711-12 (1994).

208. Pennsylvania Declaration of Rights and Constitution (1776), reprinted in THE
ESSENTIAL BILL OF RIGHTS 203 (Gordon Lloyd & Margie Lloyd eds., 1998).
209. Epstein, supra note 123, at 2101.
210. ARIENS & DESTRO, supra note 121, at 54.
211. Timothy L. Hall, Roger Williams and the Foundationsof Religious Liberty, 71 B.U.
L. REV. 455,462-83 (1991).
212. James J. Knicely, High Wall or Lines of Separation?,6 WM. & MARY BILL RTS. J.
261, 268 n.44 (1997).
213. Edward J. Eberle, Roger Williams' Gift: Religious Freedom in America, 4 ROGER
WILLIAMS U. L. REV. 425, 483 (1999).

214. Kathleen A. Brady, Religious Organizations and Mandatory Collective Bargaining
Under Federaland State Labor Laws: Freedom From and Freedom For, 49 VILL. L. REV. 77.
153 (2004).
215. THE CHARTER OF RHODE ISLAND AND PROVIDENCE PLANTATIONS (1663),
reprinted in CHURCH AND STATE IN AMERICAN HISTORY: THE BURDEN OF RELIGIOUS
PLURALISM 16, 16 (John F. Wilson & Donald L. Drakeman eds., 1987).
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'
The laws
religion that does not disturb the civil peace of the colony."216
of the colony neither established a denominational church nor required
church attendance.217 Rhode Island welcomed Baptists, Antinomians,
Quakers, and other dissidents to engage in worship free from fear of
oppression. In this respect, the colony was unique among the others for
permitting all people to live and worship freely-even the Roman
Catholic and Jewish communities, who had widely been shunned
elsewhere.218

12. South Carolina
Despite establishing Christian Protestantism as the state religion,219
the South Carolinian Constitution forbade all involuntary religious
taxes. 22' The colony prohibited all oaths calling for the recitation of a
belief in anything but monotheism and "a future state of rewards and
In fact, those who wished to form a church had to
punishments."'
proclaim their belief in Christianity.2 2 Dissenters were exempted from
testimonial oaths under the Constitution of 1778, which permitted
citizens to witness to truth in a manner most agreeable to their own
consciences.'
Some nevertheless complained that state "laws favored the Church
'
This
of England to the detriment of other Christian denominations."224
was perhaps the impetus for enfranchising Roman Catholics and, in the
Constitution of 1790, providing for full religious freedom to observers of
all faiths without exception.2

216. Id.
217. ISAAC A. CORNELISON, THE RELATION OF RELIGION TO CIVIL GOVERNMENT IN

THE UNITED STATES OF AMERICA 64 (2d prtg. 1970).

218. ARIENS & DESTRO, supra note 121, at 55.
219. S.C. CONST. of 1778, art. XXXVIII; Arlin M. Adams & Sarah Barringer Gordon,
The Doctrine of Accommodation in the Jurisprudenceof the Religion Clauses, 37 DEPAUL L.
REV. 317, 323 (1988).
220. John W. Whitehead, Tax Exemption and Churches:A Historicaland Constitutional
Analysis, 22 CUMB. L. REV. 521,537 (1992).
221. Douglas Laycock, Religious Liberty as Liberty, 7 J. CONTEMP. LEGAL ISSUES 313,

333 (1996).
222. S.C. CONST. of 1778, art. XXXVIII.
223. Steinberg, supra note 149, at 267.
224. Verna C. Sanchez, All Roads are Good: Beyond the Lexicon of Christianityin Free
Exercise Jurisprudence,8 HASTINGS WOMEN'S L.J. 31, 41 n.54 (1997).
225. S.C. CONST. of 1790, art. VIII, § 1; COBB, supra note 110, at 517.
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13. Virginia
From the time of its first charter,226 early Virginia exhibited a close
association of divine and mundane authorities, with one reinforcing the
other's administration.227 In 1629, the first act of the House of Burgesses
established the Church of England. 22 The Church remained officially
sanctioned through 177622' although Virginia adopted a Declaration of
Rights in mid-1776 calling for the fullest toleration of religious
exercise. 230 Moreover, in the same year, the legislature exempted those
who were not members of the state-supported Anglican Church from
mandatory religious assessments. 31
James Madison and Thomas Jefferson, two of the colony's most
revered sons, argued in vigorous defense of disestablishment. 2 ' When
the legislature considered a proposal supported by George Washington
and Governor Benjamin Harrison to tax Virginians for the salaries of
Christian ministers, Thomas Jefferson, George Mason, and James
Madison, among other prominent Virginians, expressed their
resistance.233 So opposed was Madison that he drafted what has become
a seminal document in the history of law and religion, his "Memorial
and Remonstrance., 234 The Washington-Harrison religious assessment
was ultimately defeated in 1785 and, in the following year, the
legislature assented to Jefferson's celebrated religious freedom Bill 82,235
226. First Charter of Virginia (1606), reprintedin THE ESSENTIAL BILL OF RIGHTS 20,
20-28 (Gordon Lloyd & Margie Lloyd eds., 1998).
227. ARTICLES, LAWES, AND ORDERS, DIVINE, POLITIC, AND MARTIALL FOR THE
COLONY IN VIRGINIA (1610-1611), reprinted in CHURCH AND STATE IN AMERICAN
HISTORY: THE BURDEN OF RELIGIOUS PLURALISM 11, 11-13 (John F. Wilson & Donald L.
Drakeman eds., Beacon Press 1987) (1965).
228. David M. Cobin, Creches, Christmas Trees and Menorahs: Weeds Growing in Roger
Williams' Garden, 1990 WIS. L. REV. 1597, 1599.

229. Rachel C. Steiner, Comment, One Nation Indivisible: In Liberty We Trust, 2003
WiS. L. REV. 937, 942.

230. VIRGINIA BILL OF RIGHTS, 1776, § 16; Virginia Declaration of Rights (1776),
reprinted in THE ESSENTIAL BILL OF RIGHTS 188, 188-90 (Gordon Lloyd & Margie Lloyd
eds., 1998).
231. COBB, supra note 110, at 492.
232. GARRY WILLS, UNDER GOD: RELIGION AND AMERICAN POLITICS 363-72 (1990).
233. ARIENS & DESTRO, supra note 121, at 63.
234. JAMES MADISON, A MEMORIAL AND REMONSTRANCE TO THE HONOURABLE
THE GENERAL ASSEMBLY OF THE COMMONWEALTH OF VIRGINIA (1785), reprinted in
CHURCH AND STATE IN AMERICAN HISTORY: THE BURDEN OF RELIGIOUS PLURALISM 68,
68-72 (John F. Wilson & Donald L. Drakeman eds., 1987).
235. THOMAS JEFFERSON, JEFFERSON'S ACT FOR ESTABLISHING RELIGIOUS
FREEDOM (1786), reprinted in CHURCH AND STATE IN AMERICAN HISTORY: THE BURDEN
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after having defeated it some years earlier.236
E. Full Circle: ColonialAmerica and the Quebec Act

Implausible though it may seem, the religious diversity and
diversification present at the time of the founding did not always foster
an embrace of religious difference. 237 As one scholar has commented
with regard to the American experience, "[p]ersecuted groups, when
they finally escape and gain an ascendancy of their own, have a
tendency to persecute others with the same enthusiasm from which they
had previously suffered., 23 8 What sustained the religiously diverse
American colonies and cultivated religious freedom was more the
reality of religious pluralism239 than a theory of religious toleration.2"
Indeed, theirs was a curious idea of religious liberty, one that invited (or
banished, as it were)24 ' dissenters to enjoy religious liberty elsewhere in
the New World24 2 or stay, risking great persecution were they not to
1
conform.243
As "toleration was [then] limited and grudging,",2" it is no
surprise that the colonies resisted even a hint of establishmentarianism
seeping into their borders to prescribe the substance or nature of their
respective faiths.245
Consider a fascinating illustration of the colonial religious
establishments' staunch disapproval of any state decree of religious
practice. Revisiting the Quebec Act of 1774 discussed above in the
Canadian context, 246 it is interesting to note that the Act contributed
OF RELIGIOUS PLURALISM 73, 73-74 (John F. Wilson & Donald L. Drakeman eds., 1987).
236. ARIENS & DESTRO, supranote 121, at 63-71.

237. John M. Murrin, Religion and Politics in America from the First Settlements to the
Civil War, in RELIGION AND AMERICAN POLITICS 19, 19-21 (Mark A. Noll ed., 1990).
238. Wendy Dackson, Richard Hooker and American Religious Liberty, 41 J.CHURCH
& ST. 117, (1999).
239. ERIC FONER, THE STORY OF AMERICAN FREEDOM 26 (1998).
240. HUTSON, supra note 94, at 7.
241. John Witte, Jr., A Primer on the Rights and Wrongs of Proselytism, 31 CUMB. L.
REV. 619, 624 (2001). See M. Greg Crumpler, Note, Constitutional Law: Legislative
Chaplaincy Program Held Not to Violate the Establishment of Religion Clause-Marsh v.
Chambers, 463 U.S. 783, 103 S.Ct. 3330 (1983), 6 CAMPBELL L. REV. 143, 145 (1984).
242. M. STANTON EVANS, THE THEME IS FREEDOM 199 (1994).
243. See, e.g., VIRGIL A. KRAFT, THE FREEDOM STORY 39-40 (1977); TIMOTHY L.
HALL, SEPARATING CHURCH AND STATE 154-58 (1998).
244. PETER CHARLES HOFFER, THE SALEM WITCHCRAFT TRIALS 108 (1997).
245. EDWARD F. COOKE, A DETAILED ANALYSIS OF THE CONSTITUTION 20 (6th ed.
1995); Sekulow et al., supra note 180, at 384.
246. See discussion supra section III.B.
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appreciably to shaping American constitutional history. Although the
Crown designed the Quebec Act to mollify American colonial
resistance, its effect was in fact to strengthen the mounting rebellious
spirit of the colonies.247 To be sure, scholars agree that the Quebec Act
provoked the ire of American colonies, with most arguing that the
Quebec Act was but one of a number of factors leading to the American
Revolution24 and one even claiming it to be a primary cause."'
The Protestant colonies expressed great concern about the Act 25
because it was viewed as an establishment of the Catholic religion. If
public protests and demonstrations" were insufficient to demonstrate
the vigor of anti-Catholic sentiments in some of the colonies,252 the
expressly anti-Catholic legislation in a number of colonies left no
doubt.253 Although the Quebec Act had not in fact established Roman
Catholicism as the state religion in Canada, the American colonists
erroneously, yet perhaps understandably,25 ' reached this conclusion.
Little else could have explained the Crown's unilateral extension of
Quebec territorial boundaries to include parts of Ohio and its bordering
lands under the Quebec Act. 25 The colonies were enraged at their loss
of access to Ohio 256 and feared their westward expansion would be
obstructed by state-supported Catholicism.257
News of these developments confirmed the colonies' worst fears, if
not of Great Britain's unacceptable interference with their religious

247. MCINNIS supra note 65, at 145-46.
248. See, e.g., JON BUTLER, BECOMING AMERICA 242-45 (2000); ALBERT J.
MENENDEZ, CHURCH AND STATE IN CANADA 17 (1996); JOHN PHILLIP REID,
CONSTITUTIONAL HISTORY OF THE AMERICAN REVOLUTION 34-37 (1986).
249. See generally CHARLES H. METZGER, THE QUEBEC ACT: A PRIMARY CAUSE OF
THE AMERICAN REVOLUTION (1936) (describing the influence of the Quebec Act on the
American Revolution).
250. 9 CLAUDE H. VAN TYNE, THE AMERICAN REVOLUTION 1776-1783, THE
AMERICAN NATION: A HISTORY 23 (Albert Bushnell Hart ed. 1905).

251. Id. at 404-05.
252. Michael DeHaven Newsom, The American Protestant Empire: A Historical
Perspective, 40 WASHBURN L.J. 187, 241 (2001); WILLIAM LEE MILLER, THE FIRST
LIBERTY: RELIGION AND THE AMERICAN REPUBLIC 275-77, 280-84 (1985).
253. John A. Scanlan, Call and Response: The Particularand the General,2000 U. ILL. L.

REV. 639, 676.
254. COUPLAND, supra note 64, at 118-19.
255. The Quebec Act, 1763, reprinted in CANADIAN CONSTITUTIONAL DOCUMENTS
CONSOLIDATED 80, 80-81 (Bernard W. Funston & Eugene Meehan eds. 1994)
256. KENNETH MCNAUGHT, THE PELICAN HISTORY OF CANADA 50 (1988).
257. KEVIN PHILLIPS, THE COUSINS' WARS 92 (1999).
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affairs,258 then certainly of the Crown's seemingly arbitrary exercise of
power.25 9 To the colonies, the Quebec Act was a source of such
resentment and utter concern 260 that the 1776 Declaration of
Independence references the Act as one reason for severing colonial ties
with the Crown. 261 The bitter taste-of the Quebec Act remained in the
mouths of the drafters of the Bill of Rights when they framed the
Establishment Clause fewer than twenty years later. 62
F. The Dictates of Necessity
At the time of the American Revolution, over 3000 different
colonial congregations existed.263 Coupled with the Quebec Act, the
Intolerable Acts264 drove the colonies to declare their independence
from England. However, before severing their ties to the Crown, the
religiously divergent American colonies sought to resolve or at least
quell their long history of internal conflict.2 65 This was a vital feature of
their statecraft, for if left unsettled, the colonies' inward looking and
self-regarding discord would have served only to impede any progress
toward a coordinated declaration of independence from England.
Having found common cause in revolution, rationalists and the religious
joined each other "out of necessity ''266 to overthrow tyranny and break
free from what they regarded as Old World corruptions. 267 The thirteen

258. Grant H. Carlton, When Reality Sets in: Why Quebec Could Not Exist as an
Independent Nation, 7 J.INT'L L. & PRAC. 465, 467-68 (1998); Ruth H. Bloch, Religion and
Ideological Change in the American Revolution, in RELIGION AND AMERICAN POLITICS 44,

48 (Mark A. Noll ed., 1990).
259. James U. Blacksher, Majority Black Districts,Kiryas Joel, and Other Challenges to
American Nationalism, 26 CUMB. L. REV. 407,429-30 (1996).
260. PHILLIPS, supra note 257, at 91-100.
261. THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776) ("For abolishing the

free System of English Laws in a neighbouring [sic] Province, establishing therein an
Arbitrary government, and enlarging its Boundaries so as to render it at once an example and
fit instrument for introducing the same absolute rule into these Colonies....
262. STOKES & PFEFFER, supra note 96, at 33.

263. Jon Butler, Why Revolutionary America Wasn't a "ChristianNation," in RELIGION
AND THE NEW REPUBLIC 187, 192 (James H. Hutson ed., 2000).
264. The Intolerable Acts are discussed in JOHN M. BLUM ET AL., THE NATIONAL
EXPERIENCE 98-100 (2d ed., 1968).

265. J.C.D.

CLARK, THE LANGUAGE OF LIBERTY:

1660-1832, at 203-17 (1994).

266. OLMSTEAD, supra note 98, at 49.

267. CARLA GARDINA PESTANA, THE JOHN CARTER BROWN LIBRARY, LIBERTY OF
CONSCIENCE AND THE GROWTH OF RELIGIOUS DIVERSITY IN EARLY AMERICA: 16361786, at 86 (1986).
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colonies united first in rebellion, then again in forming a new nation."
Curiously, the fabric of colonial unity was different from the period
of rebellion to the era of nation building. In the former, the colonies'
cooperation took the form of an offensive attack directly aimed against
the Crown. In the latter, cooperative efforts revealed a more defensive
disposition, as the constituent states of the new nation sought to
jealously safeguard their own respective liberties, free from
unwarranted intrusion or imposition by the national body.26 9 This
colonial impulse may be readily discerned from the 1787 Philadelphia
Convention and the passing of the Bill of Rights.
Yet perhaps most striking about the Constitutional Convention is
the absence of debate on the freedom of conscience or religion27 and the
Constitution's consequent silence on religion.
Whether this means
that questions of religion did not pose a problem at the time is unclear.7
But what is certainly plausible, given the historical developments
leading to the Convention, is that the thirteen states did not wish to cede
their sovereignty over many matters, including those of conscience ,273
because these were thought best left to individual states. 4 Convention
delegates harbored the justifiable fear that the colonies' varying
traditions and practices would lead only to dissension and delay in
drafting and ratifying agreements on issues of faith and conscience.
One must take care not to interpret the omission from the
Constitution of an explicit reference to religious freedom as a clear
indication of secularist intention. Quite the contrary, in fact, for the
framers were unshakably convinced of the force and indispensability of
268. See id. at 89.
269. JAMES ROGER SHARP, AMERICAN POLITICS IN THE EARLY REPUBLIC 1, 13

(1993).
270. Dreisbach, supra note 9, at 961-62; Marci A. Hamilton, Religion and the Law in the
Clinton Era: An Anti-Madisonian Legacy, 63 LAW & CONTEMP. PROB. 359, 362 (2000);
Kristine Kuenzli, Opportunity Wasted: The Supreme Court's Failure to Clarify Religious
Liberty Issues in Rosenberger v. Rector and Visitors of the University of Virginia, 32 GONZ.
L. REV. 85, 86 (1996); McConnell, supranote 117, at 1473-76.
271. But one scholar posits that although the original Constitution contains no provision
on religion, a case may be made for an unenumerated congressional power over the subject of
religion. See Kurt T. Lash, Power and the Subject of Religion, 59 OHIO ST. L.J. 1069, 1081-88

(1998).
272. Walter Berns, Religion and the Founding Principle,in THE MORAL FOUNDATIONS
OF THE AMERICAN REPUBLIC 204, 206 (Robert H. Horwitz ed.) (3d ed., 1986).
273. GLENN T. MILLER, RELIGIOUS LIBERTY IN AMERICA 74 (1976).

274. BROWN, supra note 66, at 104-05.
275. GAUSTAD, supra note 114, at 43.
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religion in the lives of Americans. As one observer has explained in this
regard, the framers "were not concerned about religion's
marginalization or the secularization of society. Nor were they infected
by the Marxist or enlightenment dogma that holds that religion is a
social fiction that will give way to a truer reality. The Framers treated
religion not as a step in human social evolution, but rather as an
unavoidable fact of human existence. 276 This observation is significant
because it suggests strongly that the terms of agreement among the
states were meant exclusively to make possible the preservation of the
union-and not to assert a declarative statement of truth.
Following the ratification of the Constitution, the absence of a Bill of
Rights posed a substantial concern for the American people. Fearful of
state interference with their civil liberties,277 the colonists wanted a
codified protections that "served to thwart the worst tendencies of
religious zealots to persecute minorities with whom they disagree about
ultimate truths., 27 8 The absence of an explicit guarantee of religious
freedom was a concern foremost in the hearts of those who considered
themselves religious outsiders. 79 Consider, for instance, that New
Hampshire, New York, North Carolina, Virginia, and Rhode Island
each made formal requests for a constitutional amendment prohibiting
establishments of religion, although Connecticut, Delaware, Georgia,
Maryland, Massachusetts, New Jersey, Pennsylvania, and South
Carolina were content to ratify the Constitution without any such
conditions.
And thus was drafted the Establishment Clause,
ultimately struck to prevent the emergence of an ecclesiastical
establishment that would bestow upon a particular religion the exclusive
imprimatur of the state.2'
The guarantee of religious freedom encompassed by the two religion
clauses was "not adopted as a protection from religion, but rather as a
276. Marci A. Hamilton, On School Vouchers and the EstablishmentClause: Power, the
Establishment Clause,and Vouchers, 31 CONN. L. REV. 807, 816 (1999).
277. GREGORY M. FAULHABER, POLITICS, LAW AND THE CHURCH: AN
EXAMINATION OF THE RELATIONSHIP BETWEEN CATHOLICISM AND AMERICAN LAW 13334 (1996).
278. ELLIS SANDOZ, Religious Liberty and Religion in the American Founding Revisited,
RELIGIOUS LIBERTY IN WESTERN THOUGHT 245, 280 (Noel B. Reynolds & W. Cole
Durham, Jr., eds., 1996).
279. GAUSTAD, supra note 114, at 112.

280. Gary C. Leedes, Rediscovering the Link Between the Establishment Clause and the
FourteenthAmendment: The Citizenship Declaration,26 IND. L. REV. 469,496 n.180 (1993).

281. 1 STOKES, supra note 104, at 555 (citing Joseph Story).
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protection for religion.... [The drafters] wanted to make sure that the
new government would give no special favors to any one
denomination. ,282 This was particularly important given the range of
denominational attachments in the states. There also existed a pressing
need to appease some colonists who, absent an institutionalized
safeguard against government endorsement of a national church, would
oppose the proposed Establishment Clause. 3 To the drafters, the chief
practical purpose served by religious liberty was to preserve the peace in
the Union.2"
In this regard, it is important not to overlook the
significance of the very first amendment to the Constitution, drafted to
appease the newly partnered states, then formerly independent colonies.
As one scholar has noted, "[t]he significance lies in the fact that
religious freedom was such a predominant theme in colonial history that
the framers were compelled to list it as the premier fundamental
right. ,85
In light of the precious religious freedom existing in the colonies at
the founding, it is unreasonable to conceive of the colonies as agreeing
to forego their valued freedom of religion and conscience simply to
enter into an uncertain federation of unsteady states.2" The colonies
insisted on the freedom to practice their respective, and at times
conflicting, religions. Of necessity, the drafters had no choice but to
assure them of the state's neutrality toward diverse faiths. 7 Indeed,
because of the multiplicity of sects existing at the founding, any leaning
or partiality toward one religion would have been politically
unthinkable 88 (one scholar has in fact argued that this diversity served to
guard against religio-political tyranny 9 ).
And so emerged the
282. Id.
283. ROBERT S. PECK, THE BILL OF RIGHTS AND THE POLITICS OF INTERPRETATION
62 (1992).
284. KENNETH R. CRAYCRAFT, THE AMERICAN MYTH OF RELIGIOUS FREEDOM 94
(1999).
285. Richard J. Ansson, Jr., Drawing Lines in the Shifting Sand, 8 TEMP. POL. & CIV.
RTS. L. REV. 1, 8 (1998).
286. See generally JOSEPH FORCINELLI, THE DEMOCRATIZATION OF RELIGION IN
AMERICA: A COMMONWEALTH OF RELIGIOUS FREEDOM BY DESIGN (1990) (conceiving
young America as a constitutional design in which diverse religions encounter adversarial
beliefs but enjoy nonadversarial relations).
287. Ruti Teitel, A Critique of Religion as Politics in the Public Sphere, 78 CORNELL L.
REV. 747, 766-67 (1993).
288. CHESTER JAMES ANTIEAU ET AL., FREEDOM FROM FEDERAL ESTABLISHMENT

206 (1964).
289. WILLIAM
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Establishment Clause, marking the earliest official appearance of the
separationist model.29°
While the founding document did not enshrine religious freedom,
the First Amendment was drafted specifically to remove from the
command of the federal government any power to engage in
discriminatory actions and abuses that could flow from an improper
union of religion and government. 29 The Establishment Clause was thus
designed to prevent "the birth of federal political persecution and
financial prejudice on the basis of religion."2' 92 The Clause was not,
', 29
therefore, "a deduction from philosophical and theological doctrines.
It was not designed to pursue virtue,294 nor the "eternal rules of
heaven,,29 nor even to seek out "the utopian end., 296 As one scholar has
sharply articulated, "[s]ecular governance of public affairs is simply an
entailment of the settlement by the Establishment Clause of the war of
'
all sects against all."297
The Establishment Clause was, quite simply, an
indispensability of the founding era.
Akin to the results of our inquiry into the curious Canadian
constitutional anomaly, the separationism envisioned and subsequently
conceived by the drafters of the First Amendment was based neither on
philosophical truth nor the pursuit of an objective ideal, but instead
represents a practical inevitability of its time.

III. ESTABLISHMENT AND LIBERAL DEMOCRACY
That American separationism is an artifact of America's founding
history and not a deduction from philosophical doctrines suggests that
America's historical insistence on nonestablishment was not derived as
FOUNDING 12-13 (1992).
290. BETTE NOVIT EVANS, INTERPRETING THE FREE EXERCISE OF RELIGION: THE
CONSTITUTION AND AMERICAN PLURALISM 229 (1997).

291. For a review of First Amendment drafts and proposals from the House of
Representatives, Senate, and special Conference Committee ultimately struck to craft the
amendment, see GAUSTAD, supra note 114, at app. A at 156-58.
292. ANTIEAU ET AL., supra note 288, at 207.
293. John F. Wilson, Religion, Government, and Power in the New American Nation, in
RELIGION AND AMERICAN POLITICS 77, 86 (Mark A. Noll ed., 1990).
294. Martin Diamond, Ethics and Politics: The American Way, in THE MORAL
FOUNDATIONS OF THE AMERICAN REPUBLIC 75, 99 (Robert H. Horwitz ed.) (3d ed., 1986).
295. FAULHABER, supra note 277, at 141.
296. Diamond, supra note 294, at 83.
297. Kathleen M. Sullivan, Religion and LiberalDemocracy, 59 U. CHI. L. REV. 195, 199
(1992).
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fundamental to liberal democracy at the time of the founding. The same
holds true today. Liberal democracy does not demand the American

separationist model of strict neutrality. On the contrary, evidence from
comparative constitutionalism suggests compellingly that American

separationism is not indispensable to liberal democracy.
There exist conflicting notions of what liberal democracy entails.
Moreover, the intersection of liberal democracy with such emergent
notions as pluralism may also pose interpretational difficulties.

For

instance, some scholars criticize American separationism as inconsistent
with the fundamental principles of pluralism. 298 "It is hard to deny,"

writes one scholar, "the conclusion that government neutrality is best
served not by strict separation, but rather by a state policy of
accommodation and even positive support for religious groups within
the public realm," 299 adding that "[s]uch support seems, in fact, to
promote broader democratic goals of choice, participation, and
pluralism, rather than to undermine them."3"
Others argue that
pluralist liberal democracy demands a more benevolent form of
neutrality
that celebrates the wealth of religious diversity that surrounds
1
30

us.

While these scholars concede that strict neutrality is acceptable to
liberal democracy,3 2 they argue that pluralist liberal democracy calls for
a more positive affirmation of difference.3 3 Specifically, pluralistic
liberal democracy is said to require a nonpreferential accommodation of

298. See, e.g., Philip L. Quin, Political Liberalisms and their Exclusions of the Religious,
in RELIGION AND CONTEMPORARY LIBERALISM 138, 156-60 (Paul J. Weithman ed., 1997).

299. George Moyser, The Challenge of Pluralism:Church and State in Five Democracies,
41 J. CHURCH & ST. 145, 145-46 (1999) (reviewing STEPHEN V. MONSMA & J.
CHRISTOPHER SOPER, THE CHALLENGE OF PLURALISM: CHURCH AND STATE IN FIVE
DEMOCRACIES (1997)).
300. Id. at 146.

301. See, e.g., Bill Ong Hing, Beyond the Rhetoric of Assimilation and Cultural
Pluralism: Addressing the Tension of Separatism and Conflict in an Immigration-Driven
Multiracial Society, 81 CALIF. L. REv. 863, 905-06 (1993); E. Gregory Wallace, Beyond
Neutrality: Equal Access and the Meaning of Religious Freedom, 12 U. ARK. LITTLE ROCK L.
REV. 335, 378-84 (1989/1990).
302. But see Nicholas Wolterstorff, Why We Should Reject What Liberalism Tells Us
About Speaking and Acting in Public for Religious Reasons, in RELIGION AND
CONTEMPORARY LIBERALISM 162, 176 (Paul J. Weithman ed., 1997).

303. See, e.g., James W. Skillen, The Theoretical Roots of Equal Treatment, in EQUAL
TREATMENT OF RELIGION IN A PLURALISTIC SOCIETY 55, 55-74 (Stephen V. Monsma & J.
Christopher Soper eds., 1998).
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religious freedoms.3 ' "A high task of liberal statesmanship," contends
this school, "is to attend to inevitable moral conflict, not by pretending
that the liberal state is neutral but, rather, by working toward the
greatest possible accommodation with dissenters that is consistent with
liberalism's core commitments."'3' 5
As applied to denominational
instruction, the controlling rule of nondiscriminatory accommodation
means providing public funding equally to religious institutions." 6 And
despite the Court's explicit pronouncement that education is not a
fundamental right,"' pluralist liberal theorists nevertheless believe it is
preferable, if not necessary, to conceive of state neutrality as making
possible equal and nondiscriminatory access to the right of religious
observance in the context of the fundamental human right to
education.3"
Yet whether liberal democracy means one thing for one individual
and something else for another, both can surely agree that America is
representative of liberal democracy. Though they may fail to articulate
precisely what makes one particular nation a liberal democracy, they
nevertheless acknowledge that whatever the standard, America meets
the bar. The same must consequently be true, one would imagine, of
most western nations, including England, Germany, and Italy. Similarly,
to name a few other obvious candidates, we would all agree that nations
like Australia, Belgium, Canada, Denmark, Finland, France, Greece,

304. See, e.g., Francis Canavan, THE PLURALIST GAME: PLURALISM, LIBERALISM, AND
THE MORAL CONSCIENCE 103-04 (1995); Jose Woehrling, L'obligation d'accommodement

raisonnable et l'adaptationde la soci~t6 d la diversit religieuse, 43 MCGILL L.J. 325 (1998).
For a critique of some aspects of the modem liberal state's treatment of religion, concluding
that a proper understanding of the value of religion will lead the state to adopt
accommodationism, see Paul Horwitz, The Sources and Limits of Freedom of Religion in a
Liberal Democracy:Section 2(a) and Beyond. 54 U. TORONTO FAC. L. REV. 1 (1996).
305. WILLIAM A. GALSTON, LIBERAL PURPOSES 298 (1991).
306. Nicholas Wolterstorff, The Role of Religion in Decision and Discussion of Political
Issues, in RELIGION IN THE PUBLIC SQUARE 67, 75-76, 114-16 (Robert Audi & Nicholas
Wolterstorff eds., 1997).
307. San Antonio Ind. Sch. Dist. v. Rodriguez, 411 U.S. 1, 35-36 (1973). But see
UNIVERSAL DECLARATION OF HUMAN RIGHTS art. 26(1), G.A. Res. 217(111), at 71, U.N.
Doc A/810 (1948) ("Everyone has the right to education.").
308. See, e.g., CHARLES L. GLENN, THE AMBIGUOUS EMBRACE 267-69 (2000); Charles
L. Glenn, What Would Equal Treatment Mean for PublicEducation?, in EQUAL TREATMENT
OF RELIGION IN A PLURALISTIC SOCIETY 75, 95-100 (Stephen V. Monsma & J. Christopher
Soper eds., 1998); STEPHEN V. MONSMA, POSITIVE NEUTRALITY: LETTING RELIGIOUS

FREEDOM RING 188-209 (1993) (noting, however, some differences between what is termed
"positive neutrality" and nonpreferentialism); and STEPHEN V. MONSMA & J. CHRISTOPHER
SOPER, THE CHALLENGE OF PLURALISM 213-16 (1997).
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New Zealand, Sweden, and Switzerland, are liberal democracies.
But herein emerges the critical point, as well as further insight into
what I earlier referred to as the peculiarly American Establishment
Clause. American separationism-which calls for the equivalent of a
wall °9 (with a number of permissive cracks) separating the public from
the religious spheres-today views establishment as contrary to the
principles of liberal democracy. This is why American jurisprudence
clings dearly to a policy of strict neutrality." ° Thus in the eyes of
American separationism, establishmentarianism is dispositive of a
nation's status as a liberal democracy. But-and this is the veritably
curious point-how can the many countries referenced above (several of
which are establishmentarian) nonetheless be regarded as liberal
democracies in the eyes of American separationism, which demands
nonestablishment?
In order to reconcile this incongruity, one of two things must be true:
(1) the establishmentarian nations listed above, like England and
Germany, are not liberal democracies; or (2) establishmentarianism is
not dispositive of a nation's status as a liberal democracy. The former is
of course false; and the latter, true. For it surely cannot be the case that
England and Germany and other western nations are not liberal
democracies solely by virtue of their establishmentarianism. Thus by
implication it cannot be the case that liberal democracy demands nonestablishment. It must accordingly be true that nonestablishment is not
fundamental to liberal democracy.
By comparative analysis, this Part will examine this point in further
detail. I will conclude that unlike religious liberty, nonestablishmentthe distinctively American centerpiece of American separationism-is
not necessarily fundamental to liberal democracy. When considered
alongside my previous suggestion that American separationism was not
conceived as fundamental to liberal democracy and is but a relic of the
founding era derived not a priori but a posteriori, the claim that

309. Although Roger Williams first articulated the metaphor of the "wall," see HALL,
supra note 243, at 4-5, 82-83, most have mistakenly attributed this phrase to Thomas
Jefferson, who borrowed Williams' analogy many years later in a letter he penned in 1802.
See Letter from Thomas Jefferson to the Danbury Baptist Association (Jan. 1, 1802), reprinted
in RELIGION AND THE FOUNDING OF THE AMERICAN REPUBLIC 85 (James H. Hutson

1998).
310. But see Ira C. Lupu, The Lingering Death of Separationism, 62 GEO. WASH. L.

REV. 230, 279 (1994) ("Though it may linger in the political and legal culture of
constitutionalism, the image of separation of church and state is fading out.").
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American separationism is not central to the commands of liberal
democracy gathers additional force and takes final shape.
A. Defining Liberal Democracy
Admittedly, a number of scholars would disagree with my suggestion
that American separationism is not inescapably fundamental to liberal
democracy. Indeed to many, including one noted political theorist, the
elemental requirements of liberal democracy preclude an establishment
of religion:
[T]he principle of equality or nondiscrimination would be
breached if society itself espoused one or another conception of
the good life. This would amount to discrimination, because we
assume that in a modern pluralist society, there is a wide gamut
of views about what makes a good life. Any view endorsed by
society as a whole would be that of some citizens and not others.
Those who see their views denied official favor would not be
treated with equal respect in relation to their compatriots
espousing the established view. Thus, it is argued, a liberal
society should not be founded on any particular notion of the
good life."'
According to this scholar, establishmentarianism (or a particular notion
of the good) would violate liberal democracy, thus foreclosing the
possibility of an establishmentarian liberal democracy.312
Many scholars agree with this powerful assessment. For instance,
one scholar posits that liberal democracy entails three foundational
principles: (1) the libertarian principle, holding that the state must
tolerate the practice of any religion; (2) the neutrality principle,
demanding that the state neither favor nor disfavor religion and the
religious; and (3) the equalitarian principle, declaring that the state may
not give preference to one religion over another.3
Although
establishmentarianism may find favor under this scholar's first principle
of libertarianism, the last two prongs of his definition of liberal
democracy would negate the possibility that a liberal democracy may
righteously sustain an established religion.
311. CHARLES TAYLOR, PHILOSOPHICAL ARGUMENTS 186 (1995).
312. Robert Audi, Liberal Democracy and the Place of Religion in Politics, in ROBERT
AUDI & NICHOLAS WOLTERSTORFF, RELIGION IN THE PUBLIC SQUARE 1, 5-6 (1997).
313. Id.
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Another scholar cites five cardinal attributes of liberal democracy:
(1) state power must be constrained by the rule of law; (2) individuals
must have legal recourse for infringements to their civil rights; (3)
private property should be safe from arbitrary confiscation by the state;
(4) marketplace should be as free from regulation as possible; and (5)
the state should be secular and, therefore, should not actively endorse
any one religion over another. 14 This definition, too, precludes the
possibility of an acceptable co-existence between the state and an
established church.
However, other understandings of liberal democracy are less
restrictive in that they outline only general principles to which nations
should strive. Under these delimitations, establishment and liberal
democracy make acceptable bedfellows. For instance, according to one
scholar, a liberal democracy honors individual rights and appoints rulers
through the franchise of the people.3"5 Another believes that a liberal
democracy is simply a constitutional setting that restrains political
power, respects legal order, and upholds human rights.316 Others
advance similarly broad sketches of liberal democracy that would
appear not to proscribe establishmentarianism."' Still others propose
more specificity to liberal democracy yet also accept the possibility of an
establishmentarian liberal democracy. According to one theory, for
example, liberal democracy "insists on the priority of liberty-that is, on
the importance of allowing human beings to live their lives in ways
congruent with their varying conceptions of what gives life meaning and
purpose." ' Establishment would appear to pass this scholar's test.
Another thinker outlines four features of liberal democracy: (1) the
protection of private property; (2) a free market economy; (3) equality
and respect for human rights; and (4) representative government
sanctioned by the people." 9 Similarly, establishment would appear to
314. Ali Khan, A Theory of Universal Democracy, 16 Wis. INT'L L.J. 61, 64 (1997).

315. Fernando R. Teson, The Kantian Theory of InternationalLaw, 92 COLUM. L. REV.
53, 61 n.39 (1992).
316. Jose L. Garcia-Aguilar, The Autonomy and Democracy of Indigenous Peoples in
Canadaand Mexico, 565 ANNALS AM. ACAD. POL. & SOC. SCI. 79,81 (1999).
317. E.g., Evelyn Hu-Dehart, Diversity of Opinions: Affirmative Action-Some

Concluding Thoughts, 68 U. COLO. L. REV. 1209, 1209 (1997); Steven R. Ratner, New
Democracies, Old Atrocities: An Inquiry in InternationalLaw, 87 GEO. L.J. 707, 707 (1999).
318. William A. Galston, Expressive Liberty, Moral Pluralism,Political Pluralism: Three
Sources of Liberal Theory, 40 WM. & MARY L. REV. 869, 905 (1999).
319. Michael W. Doyle, Kant, Liberal Legacies, and Foreign Affairs, 12 PHIL. & PUB.

AFF. 205, 206-09 (1986).
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meet this standard for liberal democracy, given that the protective reach
of the law in establishmentarian nations nevertheless extends to those
who are not members of the established church. Equality under law
applies dispassionately and evenhandedly in an establishmentarian
liberal democracy.
Yet another counts five elements to liberal democracy, including: (1)
the existence of autonomous government institutions that function to
constrain executive power; (2) a military presence that is subordinate to
an elected civilian authority; (3) free participation in the political
process; (4) the availability of alternative sources of information; and (5)
the protective shield of the rule of law.32 Others have advanced
procedural, rather than substantive, understandings of liberal
democracy. For instance, one writer calls for only two protections: (1)
the right to contest decisions with which citizens disagree; and (2) the
right of franchise.2
Under the previous slate of theories elaborated above, liberal
democracy does not preclude establishmentarianism. This would
appear consistent with some scholars who, in passing, have mentioned
that establishment is not always repulsive to the principles of liberal
democracy. For instance, one academic has suggested cursorily that
nonestablishment is but a recommended though not mandatory feature
of liberal democracy,322 and others have intimated that establishment is
not necessarily violative of the principles of liberal democracy.3
Theoretically, whether American separationism is a fundamental
component of liberal democracy will likely remain in dispute, as the
varying conceptions of liberal democracy outlined above illustrate. But
in empirical terms at least, the answer is much clearer. A number of
countries have an established state church: Argentina,324 Bolivia,325
Bulgaria,3 26 England,327 Denmark,3 2 Greece,329 Iceland, 330 Liechtenstein,33
320. Larry Diamond, Consolidating Democracy in the Americas, 550 ANNALS AM.
ACAD. POL. & SOC. SCI. 12, 13 (1997).
321. Makau Wa Mutua, The Ideology of Human Rights, 36 VA. J. INT'L L. 589, 602

(1996) (discussing the theory of liberal democracy advanced by Samuel Huntington).
322. KENT GREENAWALT, PRIVATE CONSCIENCES AND PUBLIC REASONS 129-31
(1995).
323. MICHAEL J. PERRY, RELIGION IN POLITICS 16-17 (1997); Theodore S. Olin,
Religious Pluralism and Freedom of Freedom, in THE STRENGTH OF DIVERSITY (A. Rosas &
J. Helgesen eds., 1992).
324. CONST. ARG. pt. I, § 2.
325. BOL. CONST. art. 3.
326. BULG. CONST. ch.1, art. 8(3).
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Malta,332 Monaco,333 and Norway,334 to name but a few, have adopted an
establishmentarian model. The critical point to note is that few would

dispute that these nations are indeed liberal democracies despite their
establishmentarian roots.
A brief survey into the practice of other western nations illustrates

that America is unique in its peculiarly American form of strict
neutrality toward religion, particularly with respect to public funding for
religious instruction3 . and religious worship.336
Consider briefly

Germany and New Zealand, both liberal democracies that bare
evidence of establishmentarianism yet vigorously defend religious

liberty, which is the principal

religious concern

of the First

Amendment.337
The Federal Republic of Germany allows an extensive cooperation

between church and state bodies without violating its entrenched
constitutional protections for religious freedom and free religious
practice.338 The German Evangelical Church is prevalent in the
northern, central, and eastern areas of the nation, and the Catholic
Church dominates in the south and west.339 Contrary to the dictates of
American separationism, the intimate collaboration between church
327. Act of Supremacy, 1534 (Eng.)
328. DEN. CONST. pt. I, § 4.
329. GREECE CONST. pt. I, art. 3(1).
330. ICE. CONST. art. 62.
331. LIECH. CONST. art. 37, para. 2.
332. MALTA CONST. ch. 1, § 2.
333. MONACO CONST. art. 9.
334. NOR. CONST. art. 2.
335. Consider that a number of western nations provide state-funded religious
instruction, including Australia, England, and Germany. See generally FREEDOM OF
RELIGION AND BELIEF (Kevin Boyle & Juliet Sheen eds., 1997) (outlining foreign models of
the relationship between church and state).
336. The state in France, for example, owns many public places of worship and finances
maintenance and renovations for many cathedrals. In Belgium, some ministers are salaried
and pensioned by the state. And in the Netherlands, the state extends public funding for the
repair and maintenance of certain church buildings, and for religious care in military and
penal institutions. Rik Torfs, Church and State in France, Belgium, and the Netherlands:
Unexpected Similaritiesand Hidden Differences, 1996 BYU L. REV. 945, 952, 956, 961.
337. E.g., Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 313 (2000); Richard John
Neuhaus, A New Order of Religious Freedom, 60 GEO. WASH. L. REV. 620, 626-27 (1992).
338. GG art. 4(1); GG art. 4(2).
339. Germany: Country Profile, EUROPE REVIEW WORLD OF INFORMATION, Dow
JONES INTERACTIVE, Sept. 19, 2000, available at 2000 WL 27219442.

340. For a comparative discussion of church and state practices in Germany and the
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and state in Germany is particularly evident in education"' because the
state is required by law to finance religious instruction.42 The German
federal government also collects church taxes jointly along with the
general income tax and subsequently disburses public funds to
designated churches. 4 ' This is a religious entanglement that would be
wholly unacceptable under American separationism."
Similarly, New Zealand guarantees freedom of thought, conscience,
and religion to its citizens. 34 This Commonwealth nation also ensures

security for religious minorities346 as well as the right to manifest one's
religion and beliefs.3 7 But there nevertheless exists conspicuous
evidence of establishmentarianism. Indeed, the church in New Zealand

continues to occupy an important role in relation to the state,
particularly with respect to providing social services 48 Yet we still
embrace Germany and New Zealand as liberal democracies.
This is certainly not to suggest that America should reject strict
neutrality because other nations have done so. These observationsand those to follow-only demonstrate that establishment is not
inescapably dispositive of a nation's status as a liberal democracy.
Reading the converse to be true, it must also be the case that nonestablishment-as is mandated by American separationism-is not in
fact a fundamental component of liberal democracy. That is to say, if a
United States in the context of religious instruction, see Inke Muehlhoff, Freedom of Religion
in Public Schools in Germany and in the United States, 28 GA. J. INT'L & COMP. L. 405 (2000).
341. For an historical review of church and state relations in German public education,
see John Witte, Jr., The Civic Seminary: Sources of Modern Public Education in the Lutheran
Reformation of Germany, 12 J.L. & REL. 173 (1995).
342. GG art. 7.
343. GG art. 140; WRV art. 137(6).
344. E.g., Larson v. Valente, 456 U.S. 228 (1982) (proscribing state law requiring only
certain religious organizations to register and self-report under charitable solicitations law);
New York v. Cathedral Acad., 434 U.S. 125 (1977) (denying reimbursements for statemandated record keeping); Sloan v. Lemon, 413 U.S. 825 (1973) (disallowing reimbursement
to parents for portion of parochial school tuition); Comm. for Pub. Educ. v. Nyquist, 413 U.S.
756 (1973) (rejecting state law authorizing reimbursement for low income families for portion
of parochial school tuition); Levitt v. Comm. for Pub. Educ., 413 U.S. 472 (1973) (striking
down state law authorizing reimbursement for required records, and teacher-prepared and
state-mandated tests); Lemon v. Kurtzman, 403 U.S. 602 (1971) (disallowing state law
appropriating salary supplement for parochial school teachers).
345. Bill of Rights Act, Pt. II, Title 2, § 13 (1990) (N.Z.).
346. Id. at Title 3, § 20.
347. Id. at Title 2, § 15.
348. John Evans, Government Support of the Church in the Modern Era, 13 J.L. & REL.
517 (1998-99).
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nation with an established church may be considered a liberal
democracy, then it must follow that liberal democracy does not
necessarily call for nonestablishment.
As one scholar has noted, "the conclusion that in affirming
Christianity the Irish Constitution violates a human right-or that in
consequence of the affirmation Ireland falls short of being a full fledged
liberal democracy-is, in a word, extreme." 9 Much like Ireland, which
also extends nonpreferential funding for religious instruction,5 a
number of other western liberal democracies exhibit Church-State
relationships that are similarly repulsive to American separationism",
That these nations contravene the foundational American ideal calling
for a discernable divide between the public and the private religious
sphere, yet are nevertheless referred to and accepted as liberal
democracies, suggests that American separationism is not fundamental
to liberal democracy. For if American separationism holds that liberal
democracy mandates nonestablishment even as some liberal
democracies remain establishmentarian in character, it cannot be that
establishment is dispositive of liberal democracy. In this respect,
American separationism is wide of the mark. I will further illuminate
this point by briefly examining establishmentarian regimes in Argentina,
Denmark, Finland, Sweden, and England.
B. Argentina
Section 2 of Argentina's Constitution declares that the federal
government supports the Roman Catholic religion. 52 Yet even as an
establishmentarian nation, Argentina extends religious freedom to those
of minority faiths, firmly entrenching the right freely to profess353 and

349. Michael J. Perry, Freedom of Religion in the United States, 75 IND. L.J. 295, 328
(2000).
350. Art. 42(4), 44(2.4), Constitution of Ireland, 1937. See generally Rory O'Connell,
Theories of Religious Education in Ireland, 14 J.L. & RELIGION 433 (1999) (describing public
funding of religious education in Ireland).
351. Belgium and Luxembourg, for instance, fund the wages and pensions of the clergy,
and Germany has a state supported system of church tax collection, yet residents of all three
countries nevertheless enjoy religious freedom and reside in liberal democracies. And,
despite a number of establishmentarian intersections between church and state, Denmark,
England and France are nevertheless recognized as liberal democracies. Sophie C. van
Bijsterveld, Church and State in Western Europe and the United States: Principles and
Perspectives, 2000 BYU L. REV. 989, 990-91 (2000).

352. CONST. ARG. pt. I, ch. I, § 2.
353. Id. § 14.
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practice354 one's religion. Further, recent constitutional amendments
now explicitly provide for religious minority rights.355 As an equally apt
indication of Argentina's religious openness, consider that the Catholic
test for the Argentine presidency has been repealed from the
Constitution, as have obsolete references to the religious conversion of
Indians.356
It is instructive to consider the nation's history of educational policy
as further evidence of the degree to which religious freedom is
successfully preserved and defended in establishmentarian Argentina.
During the colonial era from the sixteenth to the nineteenth century,
there were three types of primary schools: (1) public; (2) parochial; and
(3) private.357 Following Argentina's independence from Spain, these
distinctions became blurred when a national educational system was
placed under the direction of the Ministry of Religion, Justice, and
Public Instruction.358 But in 1884, rather than choosing to advance the
established Catholic religion in public instruction, Argentina and the
Ministry of Religion instead passed a law restricting the teaching of
religion during school hours.35 9
Argentina's progressive view of religious freedom-this, despite an
establishment of religion that American separationism would find
unconstitutional and, indeed, contrary to the commands of liberal
democracy-may also be perceived by considering recent Argentinean
jurisprudence. Carrizo Coito, a Jehovah's Witness whose tourist visa
had previously expired when he applied for residence, was denied status
by the Immigration Department on grounds of national security and
public order."' In an appeal to the Argentine Supreme Court, Coito
invoked his right to religious freedom under the Constitution.'
Although the Court acknowledged the Immigration Department's right
to execute fully its delegated responsibilities, the Court nevertheless
354. Id. § 20.

355. Janet Koven Levit, The Constitutionalization of Human Rights in Argentina:
Problem or Promise?, 37 COLUM. J. TRANSNAT'L L. 281, 312 (1999).
356. Paul E. Sigmund, Legal Perspectives on Religious Human Rights: Religious Human
Rights in Latin America, 10 EMORY INT'L L. REV. 173, 174 (1996).

357. Anne Proffitt Dupre, Transforming Education: The Lesson from Argentina, 34
VAND. J. TRANSNAT'L L. 1, 12 (2001).
358. See id. at 11, 12.

359. See id. at 12.
360. Barbara Hines, An Overview of Argentine Immigration Law, 9 IND. INT'L & COMP.
L. REV. 395,414 (1999).
361. See id.
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struck down the agency's determination and granted residency to this
religious dissenter.362
Indeed, Argentina has a long history of supporting religious
freedom. At Argentina's Constitutional Convention, many expressed
concerns about the need to control and ultimately eliminate religious
oppression. One conservative delegate called for an amendment
making it law for all Argentines to show "the highest respect and most
profound veneration" for the Catholic Church.363 This amendment was

summarily rejected, thereby laying the foundation for religious freedom
for Argentine citizens,3" be they followers of the Catholic faith or not.
Support for religious freedom survived the presidency of Domingo
Sarmiento, who was a strong advocate of freedom of religion in the late
nineteenth century.365 Since Sarmiento's term long ago, Argentina has
blossomed into a religious haven, a liberal democracy that happens to be
establishmentarian.
C. Denmark

The Constitution of Denmark requires the state to support the
Evangelical Lutheran Church, which is the "Established Church of
Denmark."366 The constitution of the Church itself is to be set forth by
government statute. 367 Ninety percent of the population belongs to the
Lutheran Church. 8 But despite this overwhelming subscription to the
state church, Denmark's Constitutional instruments take great care to
stress that citizens are entitled to worship according to their own
3 and are not to be compelled to make involuntary financial
convictions, 69
contributions to any denomination to which they do not subscribe. 7 ° No
person is to face discrimination by virtue of her creed.
Since 1849
362. See id. at 414-15.
363. Jonathan M. Miller, The Authority of a Foreign Talisman: A Study of U.S.
Constitutional Practiceas Authority in Nineteenth Century Argentina and the Argentine Elite's
Leap of Faith, 46 AM. U. L. REV. 1483, 1526 (1997).
364. See id.
365. William C. Banks & Alejandro D. Carrio, PresidentialSystems in Stress: Emergency
Powers in Argentina and the United States, 15 MICH. J. INT'L L. 1, 17 (1993).
366. DEN. CONST. pt. I, § 4.
367. DEN. CONST. pt. VI, § 66.
368. Denmark: Country Profile, EUROPE REVIEW WORLD OF INFORMATION, DOW
JONES INTERACTIVE, Sept. 19, 2000, available at 2000 WL 27219425.
369. DEN. CONST. pt. VI, § 67.
370. DEN. CONST. pt. VI, § 68.
371. DEN. CONST. pt. VI, § 70.
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religious freedom has been extended to all. 72
Although American separationism would argue that "[s]omething is
rotten in the state of Denmark, '373 one American scholar has insisted
that establishmentarian Denmark does in fact satisfactorily uphold

citizens' freedom of religion.374 Perhaps more compelling is a recent
report issued by the Church of Scientology, freely acknowledging that
"[t]he Danish Constitution protects religious freedom. 3 75
This

endorsement is revealing because the Church of Scientology is itself a
minority faith in Denmark. That the Church has offered such an
unequivocal declarative statement of the existing religious freedom in

Denmark neutralizes the claim that establishmentarianism in Denmark
precludes religious liberty.
D. Finland
Even though the Finnish Constitution still recognizes the
376
Evangelical Lutheran Church as distinct from other denominations,
Finland has enshrined protections ensuring everyone full freedom of
religion and conscience.377 This freedom safeguards the right both to
profess and practice one's religion, and the choice to become a
participating member of a religious denomination. 378 Despite the
privileged position of the Church in Finland, scholars apparently have
no reservations about the nation's protection of civil liberties, having
long recognized Finland as safeguarding religious liberty3 79 and affording
freedom of religion."
372. Viggo Mortensen, Church Autonomy and Religious Liberty in Denmark, The
Second European/American Conference on Religious Freedom (May 28/29, 1999), available
at http://www.uni-trier.de/-ievr/konferenz/papers/mortensen.pdf (last visited January 16,
2005).
373. WILLIAM SHAKESPEARE, HAMLET, act I, sc. 4.
374. Robert John Araujo, The InternationalPersonality and Sovereignty of the Holy See,
50 CATH. U. L. REV. 291, 355 n.318 (2001).
375. CHURCH OF SCIENTOLOGY INTERNATIONAL, RESTORING & SAFEGUARDING

RELIGIOUS
FREEDOM
18
(1997),
available
at
http://www.scientologyeurope.org/en-US/pub/pdfs/relifree.pdf (last visited January 16, 2005).
376. FIN. CONST. ch. 6, § 76.
377. FIN. CONST. ch. 2, § 11(1).
378. FIN. CONST. ch. 2, § 11(2).

379. W. Cole Durham, Jr. & Alexander Dushku, Traditionalism, Secularism, and the
TransformativeDimension of Religious Institutions,1993 BYU L. REV. 421,424 n.12.
380. Peter W. Mason, Pilgrimage to Religious Shrines: An Essential Element in the
Human Right to Freedom of Thought, Conscience, and Religion, 25 CASE W. RES. J. INT'L L.
619, 631 n.47 (1993).
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Finland's is a curious arrangement, because the Evangelical
Lutheran Church has held a prominent position in the country since the
sixteenth century38 ' even though the Church became officially
disestablished in 1869.382 Freedom of religion was recognized then-as it
is now-as central to liberty, and lawmakers therefore took the
necessary measures to ensure that citizens would not be bound to
membership in the Lutheran Church against their will.383 In 1919,
freedom of conscience and religion was forever preserved in the Finnish
Constitution,"' even as questions prevailed about whether the Lutheran
Church should receive special mention in the Constitution. 5 Today,
nearly ninety percent of the Finnish population belongs to the Lutheran
Church 3' and the Church boasts a special though not officially
established position in the Constitution 87 One can thus properly
describe Finland as a quasi-establishmentarian nation (although from.
the American perspective, even a quasi-establishment norm would
violate the fundamental principles of liberal democracy).
On the question of establishment, a 1982 report of the Ministry of
Education concluded that the Church's privileged position in Finland
does not offend the rights of nonstate churches."' Moreover, one
scholar has recently observed that the unique position held by the
Church in Finland is in fact mitigated by the Finnish Constitution's
protection of religious freedom. 39
Another scholar asserts that
"[a]lthough the Lutheran and Orthodox churches are in a special
position vis-A-vis the State, this does not as such affect the activities of
other religious communities., 39'
Nevertheless, should there arise
legitimate concerns about religious oppression or discrimination,
Finnish citizens have recourse to an independent Ombudsman who has

381. Elizabeth Christensen, Note and Comment, Is the Lutheran Church Still the State

Church? An Analysis of Church-StateRelations in Finland,1995 BYU L. REV. 585, 588.
382. Id. at 589.
383. Juha Seppo, The Freedom of Religion and Conscience in Finland,40 J. CHURCH &
ST. 847, 852 (1998).

384. Id. at 853.
385. Id. at 854.
386. Finland: Country Profile, EUROPE REVIEW WORLD OF

INFORMATION,

Dow

JONES INTERACTIVE, Sept. 19, 2000, availableat 2000 WL 27219433.
387. FIN. CONST. ch. 6, § 76.

388. Christensen, supra note 381, at 598.
389. Id.
390. Id. at 599 (quoting Juha Seppo, Church-State Relations in Finland, in THE
EVANGELICAL LUTHERAN CHURCH IN FINNISH SOCIETY 37 (Pirjo Tyorinoja ed., 1994)).
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fielded petitions for redress since 1919.391
Even as the Finnish state continues to support the Church and to
engage in administrative and financial cooperation with its clergy392contrary to what would be regarded as permissible in America-it
remains the case that Finland successfully preserves and upholds
freedom of religion for its citizens. As one scholar has noted with
respect to the relationship between church and state in Finland, "the
religious freedom of the individual is not at all more secure the looser
Church-State relations are. Rather, its faultless implementation is
dependent upon the protection of fundamental rights afforded by
society in its entirety."3' 93 Another commentator concludes: the special
relationship between the state and the Lutheran Church does not
preclude religious liberty for minority faiths, because "current
legislation on freedom of religion guarantees excellent prerequisites for
the realization of religious liberties for various minority groups."3 94 To
be sure, establishmentarianism in Finland is not violative of religious
freedom.
E. Sweden
Sweden protects freedom of worship, which is understood as the
freedom freely to practice one's chosen religion.9 Further protections
are in place against coerced disclosure of one's religion,3 96 government
discrimination on religious grounds,3 97 and suppression of religious
expression.398 These rights also extend to foreigners visiting Sweden.3"
But since the Reformation, Sweden has had an established church.'
In 1995, the Swedish government adopted a resolution to

391. Linda C. Reif, Building Democratic Institutions: The Role of National Human
Rights Institutions in Good Governance and Human Rights Protection, 13 HARV. HUM. RTS.
J. 1, 32-33 (2000).
392. Christensen, supra note 381, at 590-95.
393. Id. at 600 (quoting Juha Seppo, Church-State Relations in Finland, in THE
EVANGELICAL LUTHERAN CHURCH IN FINNISH SOCIETY 42 (Pirjo Tyorinoja ed., 1994)).

394. Seppo, supra note 383, at 872.
395. SWED. CONST. ch. 2, art. 1(1)(6).
396. Id. art. 2.
397. Id. art. 12(2).
398. Id. art. 13(2).
399. Id. art. 20(1)(1).
400. Reka Potgieter Hoff, The FinancialAccountability of Churches for FederalIncome
Tax Purposes:Establishmentor Free Exercise?, 11 VA. TAX REV. 71, 98 n.132 (1991).
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disestablish the Church of Sweden by January 1, 2000.'" This marked a
further step in an ongoing effort to disestablish the Evangelical
Lutheran Church in Sweden. From the year 1724 onward, there had
been a continuing expansion of religious liberty in the nation, from the
state's grant of freedom of religion to skilled immigrants, to a statute
safeguarding freedom of consciousness in 1809.02 In 1951, Sweden
enacted the Freedom of Religion Act, which forever enshrined religious
freedom as of right. ' °3 The 1970s marked an important decade in the
advancement of religious liberty in Sweden, as religious liberty was
included in the Constitution in 1974 and, in 1976, religious liberty
became an "absolute right," a right that cannot be restricted by other
404
laws and regulations.
Sweden's recent decision in favor of disestablishment will make for a
Church-State relationship more fitting to modern Swedish society, and
one more acceptable to the majority of Swedes. 5 It is important to
note, however, that the disestablishment of the Church of Sweden
"came about as an evolution, rather than through a revolution."' That
is to say, disestablishment was not prompted by incidents of religious
persecution and inequity. Rather, Swedish disestablishment came about
as an evolution. This is significant because it suggests that over the
course of many years under an establishmentarian regime, those of
minority faiths were able to peaceably coexist with members of the
established faith and the establishmentarian government.
However even now into the era of official disestablishment, the
Church of Sweden will retain the look and feel of an established church.
Consider that ninety percent of the population remains attached to the
Church. 7 Moreover, a special law will govern the Church, and the King
of Sweden will remain head of the Church.' Furthermore, on the heels
of centuries of establishmentarianism, vestiges of the established Church
of Sweden will inevitably linger for some time before true
401. E. Kenneth Stegeby, An Analysis of the Impending Disestablishmentof the Church
of Sweden, 1999 BYU L. REV. 703,704.

402. Id. at 710.
403. Id. at 712.
404. Jonas Alwall, Religious Liberty in Sweden: An Overview, 42 J. CHURCH & ST. 147,
152 (2000).
405. Stegeby, supra note 401, at 731.
406. Id. at 767.
407. Sweden: Country Profile, EUROPE REVIEW WORLD OF INFORMATION, Dow
JONES INTERACTIVE, Sept. 19, 2000, availableat 2000 WL 27219518.

408. Stegeby, supra note 401, at 767.
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disestablishment occurs. To be sure, as one scholar has conceded more
than one year after disestablishment in Sweden, the critical issue is that
the advantages enjoyed by the Church in the Swedish liberal democracy
were then-and are now-"scarcely on a scale as to lead anyone to feel

seriously discriminated against." 9
In response to the criticism that religious freedom is burgeoning in
Sweden only now that the Church of Sweden has been disestablished, it
is instructive to consider one scholar's 1936 appraisal of religious liberty
in Sweden, when the Church was firmly in place as the state religion.

Religious dissenters enjoy "complete freedom of worship, 4 10 he
declared when addressing "the way in which the relation of church and

state is solved 411
in a Protestant country which accepts the principle of
establishment."

F. England
"Surely it may well be the case," recently mused one scholar, "that
freedom of religion is capable of co-existing with an established church,
412
as it has arguably done in England for the past century and a half.,
S 411
Although this comment would later turn out to be little more than jest,
a compelling case may be made for England's vigorous protection of
religious liberty. In a nation where Anglicans comprise the majority of
believers, England must ensure religious415 liberty because religious
diversity414 prevails in this liberal democracy.
409. Michael J. Perry, Religion in the Public Square: Why Political Reliance on
Religiously Grounded Morality Does Not Violate the Establishment Clause, 42 WM. & MARY

L. REV. 663, 667 n.11 (2001).
410. BROWN, supra note 66, app. IV at 333.
411. BROWN, supra note 66, app. V at 331.

412. Timothy Macklem, Faith as a Secular Value, 45 MCGILL L.J. 1, 18-19 (2000).
413. Macklem ultimately declares that nonestablishment "reflects and respects the basic
moral requirements that govern the just design of state institutions and state practices." Id. at
63. With regard to England, Macklem concludes that "the presence of an established church
in countries such as England does not violate freedom of religion but does violate the equally
necessary rule against any establishment of religion." Id. at 63 n.87.
414. Consider representative numbers from the United Kingdom: 27 million members of
the Anglican Church of England; Roman Catholic, 9 million; Muslim, 1 million; Presbyterian,
800,000; Methodist, 760,000; Sikh, 400,000; Hindu, 350,000; and Jewish, 300,000. United
Kingdom: Country Profile, EUROPE REVIEW WORLD OF INFORMATION, Dow JONES
INTERACrIVE, Sept. 19, 2000, available at 2000 WL 27219530.
415. See, e.g., William J. Aceves, Liberalism and InternationalLegal Scholarship: The
Pinochet Case and the Move Toward a Universal System of TransnationalLaw Litigation, 41
HARV. INT'L L.J. 129, 151 (2000) (recognizing England as a nation embodying the principles
of liberal democracy).
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As an establishmentarian nation, England has afforded a preferred
position to the Anglican Church since the Reformation in the sixteenth
century,46 thus assuring the "due and true execution" of laws
establishing the Church as the official state church. 47 Reduced from 1a8
state church to an established church under the 1689 Act of Toleration
(which preserved the privileges and special status of the church but
brought to an end its history of religious persecution419 ), the Church of
England today retains strong ties to the state. Consider the following:
the Church remains headed by the British monarch; only Anglican
bishops hold ex officio appointments to the House of Lords; and the two
archbishops and all bishops of the Church of England are appointed by
the British Crown on the advice of the Prime Minister.
In her discussion of the special status of the Church of England, one
scholar recently noted that England's established church "is surprising
enough in a western liberal democracy at the end of the twentieth
century.,421 Her astonishment is easily understood, for conventional (or
at least American) wisdom holds that nonestablishment is central to
liberal democracy. The English model, however, reveals that this is not

necessarily

so.422

England does not possess an equivalent to the Bill of Rights. But
English common law and legislative enactments do extend constitutional
protection for civil liberties, namely the freedom of religion. 4' Although
the inconsequential advantages of establishment enjoyed by the Church
of England do, in principle, elevate the Church to a position of
preference, such advantages are hardly on a scale to give rise to calls of

416. Philip Britton, Gay and Lesbian Rights in the United Kingdom, 10 IND. INT'L &
COMp. L. REV. 207,212 (2000).
417. Eric Schnapper, "Libelous" Petitions for Redress for Grievances-Bad
HistoriographyMakes Worse Law, 74 IOWA L. REV. 303, 320-21 (1989).
418. Harold J. Berman, The Western Legal Tradition in a Millennial Perspective: Past
and Future, 60 LA. L. REV. 739, 747 (2000).
419. GAUSTAD, supra note 114, at 30.
420. Thomas M. Franck, Is PersonalFreedom a Western Value?, 91 AM.J.INT'L L. 593,

614 (1997).
421. Cheryl Saunders, Religion and ConstitutionalRights, 21 CARDOZO L. REV. 1295,
1295 (2000).

422. In fact, one scholar readily concedes that British establishment is not violative of
the principles of religious freedom. David A. Strauss, The Role of a Bill of Rights, 59 U. CHI.
L. REV. 539, 557 (1992).
423. S.H. BAILEY ET AL., CIVIL LIBERTIES: CASES AND MATERIALS 1-12 (3d ed.
1991).
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religious discrimination. 24 Indeed, all religions are guaranteed freedom
'
of worship and the right to manifest their religious beliefs in public. 21
As one scholar has observed in pointing to the religious liberty enjoyed
by Jews, Moslems, Hindus, Sikhs and other minority faiths in England, it
is "not at all clear that religious liberty is incompatible with even a
formal establishment of religion. '4 26 It is hardly surprising, therefore,
that tolerance of minority faiths in England has been "the guiding norm
for the treatment of religion., 427 Such is the condition of religious
minorities in England, despite what American separationism would
deem an establishmentarian regime violative of liberal democracy.
Clearly, the British system evinces strong ties between the state and
the Church of England. But nevertheless-and of most notable contrast
to the presuppositions of American separationism-even under an
establishmentarian regime, citizens of the nonestablished religion enjoy
complete freedom of religion.4 2 "When the approach to the limits of
religious liberty is liberal, such as in the United Kingdom, 4 29 recently
opined one scholar, "the existence of established churches is less likely
to lead to discrimination against religious liberties. ' '43° Indeed, as the
English model shows, what is important to preserving religious liberty
and fulfilling the exigencies of liberal democracy is not whether the
nation is establishmentarian but rather the state's commitment to and its
preservation of religious freedom.
G. Rethinking American Separationism
The critical point of this brief survey into the religious practices of
western nations is that establishment is not necessarily violative of the
424. Perry, supra note 409, at 667 n.11.
425. PETER CUMPER, Religious Liberty in the United Kingdom, in RELIGIOUS HUMAN
RIGHTS IN GLOBAL PERSPECTIVE: RELIGIOUS PERSPECTIVES 205, 206 (Johan D. van der

Vyver & John Witte, Jr. eds. 1996).
426. J. David Bleich, Godtalk: Should Religion Inform Public Debate?, 29 LOY. L.A. L.
REV. 1513, 1520 (1996).
427. Paul Horwitz, Scientology in Court: A ComparativeAnalysis and Some Thoughts on
Selected Issues in Law and Religion, 47 DEPAUL L. REV. 85,110-11 (1997).
428. Shimon Shetreet, State and Religion: Fundingof Religious Institutions-TheCase of
Israel in Comparative Perspective, 13 NOTRE DAME J.L. ETHics & PUB. POL'Y 421, 432

(1999).
429. Massimo Introvigne, Introductory lecture at the conference Towards a Secular
Society, organized by the International Humanist and Ethical Union and the Norwegian
Humanist Association (May 4, 2001), availableat http://www.cesnur.org/2001/mi-oslo-en.htm
(last visited January 16, 2005).
430. Id.
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principles of liberal democracy. So long as a nation truly protects the
religious liberty of its citizens, liberalism should not permit "the beam in
its own eye 4 3' to conceal the overwhelming empirical evidence
illustrating that establishmentarianism is not inevitably dispositive of
liberal democracy. Indeed, an established church should not be looked
upon indiscriminately with indignation as breaching the fundamental
tenets of liberal democracy.
As we have seen, a number of nations are home to an established
church. Many western nations-including Canada, Denmark, Germany,
Finland, New Zealand, and Sweden-exhibit an establishmentarian
character, yet we would not claim these nations fall short of the ideals of
liberal democracy. Most notably, England also supports a statesanctioned church, something that is indubitably abhorrent to the
American dogma of separationism.
Similarly, we cannot honestly
contend that England does not embody the most righteous principles of
liberal democracy, for the English protect religious liberty to the same
rabid extent as does America.
However, herein lies the difficulty. Although it is empirically the
case that establishment is not violative of liberal democracy, American
separationism argues otherwise.
According to the exigencies of
American separationism, establishmentarianism disqualifies a nation
from being a liberal democracy. Despite evidence to the contrary
presented in the pages above, many are likely to remain incredulous,
convinced that establishment unavoidably violates the core principles of
liberal democracy. Thus, there nevertheless remains a need to reconcile
the two claims I originally presented as diametrically opposed. Recall
my introductory point that it cannot be the case that nonestablishment is
fundamental to liberal democracy even as we recognize many western
establishmentarian nations as liberal democracies. As I have argued
and sought to prove, one of these two premises must be untrue. I
believe the former is unsound. But I also believe the two claims are
reconcilable.
The words of former Justice (later Chief Justice) Harlan Stone are
particularly instructive on this point. In Minersville School District v.
Gobitis,43 2 two school-aged Jehovah's Witnesses refused to gesture a

431. Jurgen Habermas, What Does Socialism Mean Today? The Revolutions of
Recuperation and the Need for New Thinking, in AFTER THE FALL: THE FAILURE OF
COMMUNISM AND THE FUTURE OF SOCIALISM 25, 31 (Robin Blackburn ed., 1991).
432. 310 U.S. 586 (1940).
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salutary respect for the American flag in school. Justice Stone dissented
from the judgment of the Court, which deemed the youths duty-bound
to salute the flag as a condition to their right to attend public school.
Though Justice Stone spoke of free exercise and not of establishment,
his thoughts are worth noting:
The guaranties of civil liberty are but guaranties of freedom of
the human mind and spirit and of reasonable freedom and
opportunity to express them. They presuppose the right of the
individual to hold such opinions as he will and to give them
reasonably free expression, and his freedom, and that of the state
as well, to teach and persuade others by the communication of
ideas. The very essence of the liberty which they guarantee is the
freedom of the individual from compulsion as to what he shall
think and what he shall say, at least where the compulsion is to
bear false witness to his religion. If these guaranties are to have
any meaning they must, I think, be deemed to withhold from the
state any authority to compel belief or the expression of it where
that expression violates religious convictions, whatever may be
the legislative view of the desirability of such compulsion.433
Again, although Justice Stone does not frame the issue as a duality
between free exercise and nonestablishment, his words evoke the
tension between the twin American religious protections. I do not wish
to argue here that there ought to exist only one religious protection to
the exclusion of the other, but simply to use Justice Stone's thought to
preface my own. American jurisprudence is unique in the passionate
defense of nonestablishment as a principal feature of liberal democracy.
Americans believe establishment to be violative of liberal democracy,
which is why the Court has adopted a strict neutralist reading of the
Establishment Clause. 4'3
433. Id. at 604 (Stone, J., dissenting).
434. As an aside, that today Americans view establishment as violative of liberal
democracy suggests something particularly paradoxical about the evolution of the American
perception of religious liberty. At the founding, as I have argued, American separationism
was not developed in a view toward justice, but rather as a practical necessity of the time. But
it now appears that the Establishment Clause has assumed a new theoretical meaning very
much resembling a theory derived a priori. This new meaning is altogether antithetical to the
historical origins of American separationism, which I have argued developed a posteriori.
Whether this new meaning has been imposed unawares upon the Establishment Clause or
whether its evolution has evidenced a reasoned and deliberative course, I will leave for
another inquiry. For now, I simply note this curious point, yet another point of interest about
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As American jurisprudence endeavors to harmonize the
underpinning presuppositions of its separationist views with the
existence of western establishmentarian nations, the critical point is that
Americans must be careful not to impose their uniquely American
notion of religious freedom upon the international community because
such a notion is not widely shared.435 Indeed, Americans fail to
differentiate between the principles of nonestablishment and religious
freedom, misguidedly regarding them both as equally fundamental to
liberal democracy. Yet democracy, religious liberty and the rule of law
have commonly, successfully and peacefully co-existed in western
establishmentarian nations.436
One scholar offers a way to reconcile the tension between American
theory and western practice.
Political theorist Kent Greenawalt
distinguishes between what he calls "fundamental principles [of] liberal
democracies" and "practical principles good for all liberal
democracies. 4 3 7 The former is a "principle that is basic enough so that a
failure to recognize it would either disqualify a government from being a
' and the
liberal democracy or would constitute a very serious defect,"438
latter is a principle "[t]hat does not appear to be fundamental, but which
always will prove to be desirable to follow., 439 This distinction may
provide a means by which to assuage the tension between the dogma of
American separationism and the demonstrable reality that many
western nations exhibit an establishmentarian character.
For Greenawalt, fundamental principles of liberal democracy
include the following: (1) equality protection; (2) political participation;
(3) freedom of speech; and (4) freedom of religion.'
All other
principles-including nonestablishment-are but features that may be
"good," or desirable, for liberal democracies to exhibit, though they are
not indispensable for liberal democracy. Under Greenawalt's insightful
construction, recognizing nonestablishment as a recommended though
the peculiarly American constitutional protection against establishment.
435. T. Jeremy Gunn, A PreliminaryResponse to Criticismsof the InternationalReligious
Freedom Act of 1998, 2000 BYU L. REV. 841, 865.
436. David M. Smolin, Exporting the First Amendment?: Evangelism, Proselytism, and
the InternationalReligious Freedom Act, 31 CUMB. L. REV. 685, 689 (2000).
437. Kent Greenawalt, Grounds for Political Judgment: The Status of Personal
Experience and the Autonomy and Generality of Principles of Restraint, 30 SAN DIEGO L.
REV. 647, 672-73 (1993).
438. Id. at 672-73.
439. Id. at 673.
440. Id. at 672-73.
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not obligatory feature of liberal democracy allows us to reconcile
satisfactorily the tension between the rigid American theory of
separationism, which views nonestablishment as violative of liberal
democracy-and western religious practice in general. Through the
Greenawalt lens, we can appreciate (empirically, at least) that
establishmentarianism does not necessarily violate the fundamental
principles of liberal democracy.
In this regard, if American separationism will acknowledge that nonestablishment is an important though not indispensable feature of
liberal
democracy,
American
separationism
may
accept
establishmentarian nations like Canada, Denmark, England, Finland,
Germany, New Zealand, Sweden, and others as embodying the virtues
of liberal democracy. This should remain the guiding principle in
assessing all establishmentarian nations, limited by only one controlling
rule: The religious freedom afforded to religious minorities must
sufficiently outweigh the advantages, if any, extended to the state
religion. Whatever is the just meaning of sufficiency and the just
proportion of religious freedom to the benefits of state establishment, I
will leave for another inquiry. For now, I repeat only what I have
shown: that the peculiarly American form of separationism is not
necessarily fundamental to the core principles of liberal democracy.
IV. CONCLUSION

Having advanced the proposition that nonestablishment is not de
rigueur for liberal democracy, it is nevertheless true that American

separationism exhibits a number of virtues. As one commentator has
declared with helpful imagery, nonestablishment safeguards "not only
freedom of religion, but religion itself,""1 adding that, "[o]ne way for
government to corrupt religion-to co-opt it, to drain it of its prophetic
potential-is to seduce religion to get in bed with government; an
important way to protect religion, therefore, is to forbid such
intimacy. '' 4' Another has lauded separationism for buttressing the

freedom of religion and for celebrating religious diversity. "The clause
substantially removes religious issues from the ballot box and from
politics,""3 asserts the scholar, praising American separationism because
it "[s]eparates government and religion so that we can maintain civility
441. Perry, supra note 349, at 330 (emphasis added).
442. Id.
443. LEVY, supra note 106, at xiii-xiv (2d ed. 1994).
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between believers and unbelievers as well as among the several hundred
denominations, sects, and cults that thrive in our nation, all sharing the
commitment to liberty and equality that cements us together."'
Yet
another has trumpeted the Establishment Clause not for protecting
individual rights, but for serving as an effective structural restraint upon
the government's power on matters of religion and religious beliefs."
Interestingly, another has extolled the value of ambiguity in the
Clause."46
Whatever the normative or functional merits of nonestablishment, to
say that nonestablishment is a desirable feature of liberal democracy is
critically different from declaring that it is fundamental to liberal
democracy. Yet in insisting upon a policy of strict neutrality toward
religion and the religious, American separationism betrays its misguided
conviction that establishmentarianism is violative of the core principles
of liberal democracy. On this point, as I have illustrated, American
separationism is trailing a false scent.
I have argued that American separationism is peculiarly American.
This we may perceive from two observations about the Establishment
Clause. First, there exists a curious agreement among scholars and
jurists that separationist jurisprudence should be guided neither by
theory nor by philosophy, but by the discernable intentions of the
framers. This is significant because it suggests that the Clause may be
read only through the eyes of the founding fathers; therefore history,
and not theory, is the interpretative authority. What is likewise
uniquely American is the failure to properly distinguish between
religious liberty and nonestablishment. For proof that American
separationism today views these two principles as indispensable to
liberal democracy, we need not look further than the Court's First
Amendment jurisprudence, which has forever entrenched both the
promise of free religious exercise and freedom from establishment.
However, unlike religious freedom, nonestablishment is not necessarily
fundamental to liberal democracy for, indeed, many liberal democracies
do not regard establishment as violative of human rights norms. 47
444. Id.
445. Carl H. Esbeck, The Establishment Clause as a Structural Restraint on
GovernmentalPower, 84 IOWA L. REV. 1 (1998).
446. Rodney K. Smith, Getting Off on the Wrong Foot and Back on Again, 20 WAKE
FOREST L. REV. 569, 573-74 (1984).
447. Consider, for instance, the United Nations' UniversalDeclarationof Human Rights,
which does not command nonestablishment but does call for the equivalent of religious
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Moreover, many western establishmentarian nations successfully
safeguard the freedom of religious minorities.
Our historical and comparative inquiry into the Establishment
Clause has revealed two discoveries of some significance.
First,
American separationism is an historical artifact of the American
founding experience. The Establishment Clause was neither deduced
from theoretical or philosophical principles, nor envisaged in the design
of an American utopia, but instead arose out of the framers' distinctly
American vision. The Clause evolved as a practical necessity of the
founding era, designed to neutralize the volatility of the emergent union
of religiously diverse and reciprocally distrustful colonies. That the
Clause was thus derived a posteriori and not a priori suggests that
American separationism was not conceived as fundamental to liberal
democracy.
Drawn from history alone, this suggestion is insufficient to settle the
question as to whether American separationism is fundamental to
liberal democracy. But when considered alongside a comparative
survey of Church-State relationships in peer western nations, the claim
that American separationism is not central to the commands of liberal
democracy gathers additional force. Indeed, it cannot be the case that
establishmentarianism is violative of liberal democracy even as we
readily embrace many western establishmentarian nations as liberal
democracies. Of these two premises, one must necessarily be untrue. In
the context of American separationism the former is unsound, for the
artifactural nature of the Establishment Clause and the peculiarly
American conviction of strict neutrality illustrate that nonestablishment-the centerpiece of American separationism-is not
inescapably fundamental to liberal democracy.

liberty. UNIVERSAL DECLARATION OF HUMAN RIGHTS art. 18, G.A. Res. 217(111), at 71,
U.N. Doc A/810 (1948). Most western nations are signatories to this charter. For more on
Article 18 of the Declaration, see Natan Lerner, The Nature and Minimum Standards of
Freedom of Religion or Belief,2000 BYU L. REV. 905, 910-12.
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